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STATE OF IDAHO 
COUNTY OF KOOTENAI)SS 
FILE?: 
KIRKPATRICK & LOCKHAl2T 
pH TON Gi&m\EL${g LLP 12 onwood nve, wte 
Cocur d'Alcne, Idaho 838 14-1839 
Telephone: 208 667-1 839 
Facs~milc: I 208 765-2494 
Attorneys for Defendant 
STEWART TITLE COMPANY 
OF COEUR D'ALENE, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON 5ERRY MORTENSEN, I No. 07-4690 
Plaintiff, 




AFFIDAVIT OF DAVID ENGLISH 
*REGARDING STEWART TITLE'S 
MOTION FOR SUMMARY 
JUDGMENT 
6 
'T 1. I am over the age of 18 and cornpetat to testify. The matters set forth herein -
a are based on my own personal knowledge. - 
a 
0 
AFFIDAVIT OF DAVlD 
ENGLISH REGARDING 
STEWART TITLE'S MOTION 
FOR SUMMARY JUPGMENT - 
1 
K ~ ~ W 1 7 0 j C n n l W 2 4 V M  
9 FEB.  18. 2 0 0 8  3 : 3 5 P M  P I  EER T I T L E  CO 
2. I am a former employee of Stewart Title of Coeur d'Alene. While working 
there, Stewart Title Guaranty Company asked me to serve as an expert witness in 
the case of Akers v. Mortenrerr and White. I did so. 
3. 1 do not recall speaking to Jeny Mortensen after the trial. It is possible that I 
exchanged pleasantries with him at the trial in 2002, but I don't recall having done 
so. I do know that I never spoke to him about the case or about Stewart Title's 
handing of it after the trial ended in October 2002. I never made any 
representations to him about whether Stewart Title would defend him on appeal. 
STATE OF DAHO 1 
) ss. 
COUNT(0F -k&&&- ) 
b i d  /Zfia\i,q., ", being first duly sworn, upon oath stares as follows: 
d .  
I have read the foregoing Al$'ild wit , know the contents thereof, and believe the same to 
be true and correct. 
S I G W  AND AFFIRMED before me on the f 8 % ~  d ~ b m & r u  ,2008, by 
AFFIDAVIT OF DAVID r''/,'/jl ! 
ENGLISH REGARDING 
STEWART TITLE'S MOTION 
FOR SUMMARY JUDGMENT - 
2 
KW37B~02e\17034-TR\17a30P24VM 
PAGE 212 TRCD AT 11812008 3:33:04 PM [Pacific Standard Time] SVR:SPOFAXII VINlS:3497 TSID:!  208 765 8849 QURATION (m~-ss):01~08 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on 19th day of February, 2008,I caused to be served a 




First Class Mail 
Over Night Delivery 
,K Email 
Sam Johnson 
405 South Eighth Street 
Suite 250 
Boise, ID 83702 
Fax No. 208-947-2424 
sam~,treasurevalleylawyers.con~ 
Todd Reuter 
AFFIDAVIT OF DAVID 
ENGLISH REGARDING 
STEWART TITLE'S MOTION 
FOR SUMMARY JUDGMENT - 
3 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Drive, Suite 3 1 5 
Coeur d'Alene, Idaho 838 14-1 839 
Telephone: (208) 667- 1 839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE COMPANY 
OF COEUR D'ALENE, INC. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, I No. 07-4690 
Plaintiff, 
STEWART TITLE COMPANY OF COEUR 
D'ALENE, INC ., 
AFFIDAVIT OF RICHARD W. 
MOLLERUP REGARDING 
STEWART TITLE GUARANTY'S 
MOTION FOR SUMMARY 
JUDGMENT 
1 Defendant. I 
1. I am over the age of 18 and competent to testify. 
a 2. The matters set forth herein are based on my own personal knowledge. 
n u
3. I am an attorney licensed to practice in the state of Idaho. 
AFFIDAVIT OF RICHARD W. 
MOLLERUP REGARDING 
STEWART TITLE 
GUARANTY'S MOTION FOR 
SUMMARY JUDGMENT - 1 
4. I represented Stewart Title Guaranty Company ("Stewart Title") as 
coverage counsel in connection with a title insurance claim that Vernon Jerry Mortensen 
tendered to Stewart Title. 
5 .  I sent Mr. Mortensen a letter dated May 14,2004 that informed him that 
Stewart Title would be paying him the policy limits of his policy and terminating its 
obligations to him. A true and correct copy of that letter is attached hereto as Exhibit 13. 
6 .  I also sent Mr. Mortensen a letter dated May 18, 2004. That letter included 
a check to Mr. Mortensen in the amount of $200,000, the limits of his policy. The letter 
informed him that Stewart Title's obligations to him were terminated. A true and correct 
copy of that letter is attached hereto as Exhibit 14. That letter was sent to him by 
overnight mail. I faxed copies of nearly identical letters to Mr. Mortensen's lawyers that 
same day. A true and correct copy of those letters are attached as Exhibit 15 hereto. 
7. I have reviewed my correspondence file from that representation and find 
no letter from me or my office to Mr. Mortensen following my May 18,2004 letter. 
8. I do not remember speaking with Mr. Mortensen after May 18,2004. I 
have reviewed my billing records and find no time entry indicating that I spoke to him or 
his lawyers after May 18,2004. 
9. According to my billing records, the last time entry in connection with my 
representation of Stewart Title in connection with Mr. Mortenson's claim was May 27, 
2004. 
AFFIDAVIT OF RICHARD W. 
MOLLERUP REGARDING 
STEWART TITLE 
GUARANTY'S MOTION FOR 
SUMMARY JUDGMENT - 2 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Richard W. Mollerup, being first duly sworn, upon oath states as follows: 
I have read the foregoing Affidavit, know the contents thereof, and b lieve the A 
same to be true and correct. 
kchard W. Mollerup f 
FIRMED before me on the J& day of February, 2008, by 
1 
C 
Print Name: /h%Lm?c"d//~m 
My appointment expires: &//l 
AFFIDAVIT OF RICHARD W. 
MOLLERUP REGARDING 
STEWART TITLE 
GUARANTY'S MOTION FOR 
SUMMARY JUDGMENT - 3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on 19th day of February, 2008, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Hand Delivery Sam Johnson 
Facsimile Transmission 405 South Eighth Street 
First Class Mail Suite 250 7:;Tight Delivery Boise, ID 83702 
Fax No. 208-947-2424 
samO,treasurevalleylawyers.com 
AFFIDAVIT OF RICHARD 
MOLLERUP REGARDING 
STEWART TITLE 
GUARANTY'S MOTION FOR 




A T T O R N E Y S  A T  L A W  




Kirkpatrick & Lockhart 
Preston Gates Ellis LLP 
1200 Ironwood Drive, Suite 315 
Coeur dlAlene, ID 8381 4-1 839 
Re: Stewart Title Guaranty Co. -White Mortensen Claim 
Our File No. 8684.005 
Dear Todd: 
Attached is my original Affidavit as requested. Please let me know if you need 
anything further from me. 
Very truly yours, 









MICHAEL E,BALDNW . 
JONATHAN R BAUERQ 
' MEULEMAN & MILLER LLP 
BUSINESS LAW REAL ESTATE LAW CONS'IRUmON LAW 
966 BROADWAY AVENUE, SUITE 500 
BOISE, IDAHO a3706 
W A Y N E V W  
ROBERT L W B R  
RICHARD W. MOLLERUP . 
RICHARDL STACEY 
JEFF R SYKES' 
TRACY v. VANcEt 






~ . l r r i d . h D . c o m  
EMAIL 
mo~mq@lnwidaho.com 
*LICENSED RJ mAHo B CALIFORNL(~ 
tLICENSED Dl IDAHO & UTAH 
*LICENSED IN M A S S A C H U m  ONLY 
VIA FACSIMILE (208) 777-8717 & U.S. MAIL 
Vernon J. Mortensen 
2600A E. Seltice Way, #I79 
Post Mls ,  ID 83854 
- Re: Akers v. White, Case No. CV 02-222 
- . Our File No. 8684.005 
Dear Mr. Morteiuen: 
'Ihi~ letter is to inform you that, following the judge's decision in the above-referenced 
action, Stewart Title has elected to pay the full amount of insurwce under the policy in the 
amount of $200,000.00 pursuant to Section 6(a) of the Conditions and Stipulations thereof. 
Pursuant -to that section, upon payment of the full amount of the insurance, a l l  liability and 
obligations to the insured under the policy are terminated including any liability or obligation ID, 
defend or continuing litigation. Therefore, as a result of this payment, Stewart Title will not 
prosecute an appeal of the judgment to be entered in the above-referenced action, - nor will it post 
a supersedeas bond to stay the execution of the judgment. /- 
I am informed--by Stewart Title that the above check will be written and sent to me on 
. - 
, - .  Monday, May 17,2004. I will send it to you via overnight delivery and you should receive it on 
Wednesday, May 19; 2004. 
Very truly yours, 
A 
RW:aab 




MEULEMAN & MILLER LLP 
MlCIUEL E BALDNER 
J O N A W  R BAUW* 
PAUL A BOlCf 
KlMBAL L OOWLAND 
GEOFFREY 1. MrnNNELl,*t 
WAYNEVhmufzMm 
ROBPICT L MILLEX 
RICHARD W. M o m  
RICHARD L STACEY 
JEFFRSYKES* 
?RACY v. VANcEt 
ARNOLD L WAONER 
BUSLNESS LAW .REAL ESTATE LAW CONSIRUCnON LAW 
%O B~OADWAY A V ~  SUlTE 500 
BOISE IDAHO S3706 
May 1 8,2004 
Vernon and Marti Mortensen 
12 1 W. Prairie Avenue, Suite D 196 
Hayden, ID 83 835 
Re: Stewart Title Guaranty Policy No. 0-9993-2032873 
Our File No. 8684.005 
Dear Mr. and Mrs. Mortensen: 
PHONE 
(209 342-6066 - .  
FAX 
(208) 336.9712 
*LICENSEL? y, IMHO k w o r n  
 LICENSED IN mMo c LITAH 
*LICENSED IN W A C R U m S  ONLY 
Enclosed is check 110.66887 from Stewart Title Guaranty Company ("Stewart Title") 
the amount of $200,000.00 as payment of the total amount of insurance for access under the 
above policy pursuant to paragraph 6(a) of the Conditions and Stipulations contained therein. 
Under that provision, the payment or tender of payment of the amount of the insurance 
terminates all liability to defend, prosecute, or continue any litigation Therefore, Stewart Title 
will not be prosecuting the appeal in Akers. v. White and Mortensen. /zq- 
'chard W. Mollerup 
RWM:aab 
cc: Karen Storlie, Stewart Title Guziranty, CoL 
I:\8684.~5\CO~RUvlort&s~~ L O 5 . m  
FedEx ( Ship Manager ( Label *,298 1994 
a=. & 
Page 1 of 1 
F m  bi*lD, (206)3112-6066 
RICHARD W. MOLLERUP. ESQ 
EULEMAN6MltLERUP 
@So BROADWAY A- SUITE 500 
- - 
BOISE, ID t3706 
Q.oy 
SHIP T& (000)00= BILLENDER Delwsrv A d d m  h Code 
I 
- -. .. - . 
Vernon and Marti Morfensen 
121 W. Prairie Avenue, Suite D19G 
m m w  
TRK# 7926 4298. 1994 Fz 1 @MAY04 
GEG 
 ade en, ID 83835 
I 
Shipping Label: Your shipment is complete 
1. Use the 'Print' feature from your browser to send tfr'i page to your laser or inkjat printer, 
2 Fold the printed page along the h~rirantal be.  
3. Place label in shippmg pouch and a f k  t to your shipment s o  that the barcode portion of the label can be read and scanned, 
Warning: Use oniy the printed original label for shipping. Using a ph~tocopy  of this labd for shipping purposes i s  faudulent 
and could result in additional bllling charges, along with the cancellation of your FedEx account number. 
Usit of his system wnsttMer your apreement to the service conditions in the current FedEx Guide. available on fedex.com. FedEx 
not be responsible for any dahn in excess of $lDD per package, whether the resul of )Oh5, damage, delay, non-derwery, mtsdehery, or 
mkhfonnation, unless you dedam a higher value, pay an additiDnal charge, document your achral loss and %? a ttmely dalm. W f j o n s  fDund 
in Ute current FeaEx Servke Guide apply. Your rigM t~ reewer from FedEx for any lor=, lnduding htfinsk value of the padage, bss of ah, 
Income' Interest, pmR, attorney's fees,'msts, and other bm of damage whether f'ned, inddmtal, wnsequential, or special is m d  the ' 
greater of $ID0 or the Buthomed declared value. Recovery cannot exaed actual. documented b. Mardmum for items of extraordrnary value is 
f 500, e.g. jewehy. predous metals, negotiable instruments and other Hems listed in our Sxvice Guide. Written claims must be fibd m m  sbid 
time hb, s p ~  currant FedEx Service Guide. 
PRlORlM OVERNIGHT WED 






Wednesday, May 19,2004 2:M PM 
Alicia Brown 
FedEx shipment 792642981 994 
Our records indicate that the shipment sent h m  RlCHARD W. MOLLERUP, ESQ.MEULEMAN & MIL to 
Vernon and Marti Morfcnsen has been delivered 
The package was delivered on 0511 91'2004 at 12:5 8 PM and signed for or released by DXTLE. 
The ship date of the shipment was 0511 8/2004. 
The tracking number of this shipment was 79264298 1994. 
FedEx appreciates your business. For more idonnation about FedEx services, please visit our web site at 
http:l/www.fedex.com 
T o  track the status of this shipment online please use the following: 




FedEx has not validated the authenticity of any email address. 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
TON ATES ELLIS LLP & onwoo k Drive, Suite 3 1 5 
Cocur d'Alene, 1daho.83 81 4-1 839 
Telephone: (208) 667- 1839 
Facsimile: (208) 765-2494 
todd.reuter@klgatcs.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, 
Plaintiff, 




AFFIDAVIT OF JOEIN HOLT IN 
SUPPORT OF STEWART TITLE 
GUARANTY'S MOTION FOR 
SUMMARY JUDGMENT 
1. I am over the age of 18 and am competent to testif'y to the matters set forth 
herein. The testimony set forth herein is based on my own personal knowledge. 
AFFIDAVIT OF JOHN HOLT 
M SUPPORT OF STEWART 
TITLE GUARANTY'S MOTION 
FOR SUMMARY JUDGMENT - 
1 
K:U023782W0026\17034-TR\17a34P24VH 
F e b .  1 5 .  2008 4: 33PM 0 
2. I have been an employee of Stewart Title Guaranty Company ("Stewart 
Title") since 1995. 1 am presently a Field Customer Service Representative responsible 
for handling olaims in the region that includes Idaho. I have been in that position since 
2000. My job duties have for many years included reading and studying Stewart Title 
insurance policies. Through my work I have become familiar with how policies are 
numbered and what the numbers mean. I am also familiar with what policy jackets are, 
how they are used in relation to the schedules contained in the policies, and when jackets 
are updated. 
3 ,  The documentation that makes up a title insurance policy includes the 
schedules and the "jacket." The schedules, and exhibits thereto, set forth detailed 
information, including the name of the insured, the policy number, the legal description of 
the propeity covered by the policy, a list of any encumbrances, and any exceptions to 
coverage. 
4, The policy "jacket" sets forth what is being insured (e.g. title, access), what' 
is excluded fiom coverage, and the "conditions and stipulations" of the policy. The jacket 
also contains a number that describes what type of policy it is (e.g. an "owners policyyy or 
a "lenders policy"). If it is an owners policy, the number starts with the letter "0," A 
"jacket" is a form document that is used over and over in policies without change, year 
over year, sometimes for periods of many yaars, The policy number also includes a 
number that is tied to the year the form was created. 
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5. Exhibit 2 hereto is a true and cortect copy of ti policy jacket and schedules 
from Stewart Title's files. These files are kept in the ordinary course of business and are 
business records. The schedules list Vernon Mortensen as the jnsured, The schedules 
state the policy number as 0-9993-361377. The "0" means that the policy is an "owners" 
policy. The numbers "9993" were the jacket and schedule numbers used in 1994, which i s  
made clear by the fact that Schedule A says the policy was issued to Mr. Mortensen in 
1994. The jacket contains the same number "0-9993," and states in the lower left corner 
that it is the jacket from an owners policy form issued by the American Land Title 
Association (aka "ALTA") on October 17, 1992. Based on this it is my belief that the 
jacket attached to the exhibit was the form of jacket used with the schedules that were part 
of Mr. Moi-tensen's policy, The Moltensen policy was issued by North Idaho Title. 
Stewart Title Guaranty was the insurance company that underwrote (i, e. provided the 
actual insurance for) the policy. 
6. I am aware of the lawsuit, Akers v. Vernon Mortensen, el al, captioned as 
Kootenai County Case No. CV-02-222 (hereafter, the "Akrs" case). I have reviewed the 
complaint that was filed in that case and many other pleadings. Akers sued Martensen for 
trespass, arguing that Mortensen had no right to access Mortensen's property. Mortensen 
tendered the matter to Stewart Title in late 2001. 1 handled the matter for Stewart Title 
until approximately May 2004 at which time I had to obtain a restraining order against 
Mr. Mol-tensen and his partner, David White. A true and corLect copy of the restraining 
order and "continuing orders" issued against Mr. Mortensen in that case are attached 
hereto as Exhibit 12. 
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7.  Stewart Title retained Coeu dYAlene attorney, Michael Reagan, to defend 
Moltensen in the Akers case. Stewart Title paid Mr. Reagan's fees up to the time Stewa-t 
terminated its involvement in the case in May 2004. 
8. Stewart Title also retained Boise attorney, Richard Mollerup, to advise it 
regarding coverage issues as they relate to the issues raised in the Akers case. 
9. Stew& Title decided to pay Mr. Mortensen the policy limits of $200,000 
and not pay for an appeal of the Akers case. True and collrect copies of Mr. Mollerup's 
May 2004 lette~s to Mr. Mol-tensen are attached hereto as Exhibit 6, These letters were 
made in the regular course of our business, as it related to the handling of the Akers v. 
Morfensen case. 
10. Included in Exhibit 6 is the May 18,2004 letter to Mr. Mortensen that 
enclosed a check to him for $200,000. As the policy schedule attached as Exhibit 2 
shows, that was the full amount of Mr, Mortensen's policy. Also included in Exhibit 6 me 
nearly identical letters to the May 18,2004 letter that were also faxed to Mr. Mortensen's 
lawyers, Mike Reagan and Terry Copple, 
11. Mr. Mortensen alleges in paragraph 9 of his complaint that "Stewart Title 
contacted Akers. . ." I am the one who had that conversation with Akers, That 
conversation occurred some time in late 200 1. 
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12. I had no involvement in the Akers v. Mortensen case or with Mr. 
Mortensen after Stowart Title paid him the policy limits on May 18,2004. 
13. Attached hereto as Exhibit 9 is a true and ~0lTeCt copy of a letter my office 
received fiom Mr. Mortensen on Januaiy 27,2003. 
STATE OF IDAHO 1 
) ss. 
COUNTY OF KOOTENAI ) 
JOIW HOLlf, being first duly sworn, upon oath states as follows: 
I have read the foregoing Affidavit, know the contents t h e r e o f m e l i e v e  the 
same to be true and correct. 
7F 
SIGNED AND AFFIRMED before me on the / 7 day of 
F b n r w w ~  ,2008, by JUUW 143 T 
/ 9 d  w/y&/++/ 
NOTARY PUBLIC / 
Print Name: p w  I LL ry . SF'&/ 
My appointment expires: 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on 19th day of February, 2008, I caused to be served a 
true and correct copy of the foregoing Affidavit by the method indicated below, and 
addressed to the following: 
Hand Delivery Sam Johnson 
Facsimile Transmission 405 South Eighth Street 
First Class Mail Suite 250 
Ovg-Tight Delivery Boise, ID 83702 
Fax No. 208-947-2424 
sam~,treasurevalley 1awyers.com 
Todd Reuter 
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Exhibit 2 
I I  you want information about coverage or need asslstanoe to resolve C o m ~ l ~ l n t s  please Call our toll free number: 1-~00ifiij?~&~~~>'{~i'f~~ 
make a clalrn under your pqlloy, you must furnlsh wrltten notice In accordance wlth Section 3 of the Condltlons and Stipulations.., ..., :.; .,:.'.. :. , 
. . ,, , ,I .  , ., . . ,'. . . . . , . , .  . . . ,  . ' . :'.,,:.;, , Vlsll our' World-Wlde Web slte at: htlp:llwww.stewarl corn ., . .  . . .  . . . .  . . . , , . .  
STEWART TITLE . 
G U A R A N T Y  C 
1 Title to the estate or interest describe 
3, Unmarketabllity of the tltle; 
4. Lack of a right of access to and 
The Company will also pay the cos d in defense of the title, as insured, but 
this policy to be signed and sealed by its 
I ALTA OWNER S POLICY - 1017-92 I 

~ ~ y B j 7 ~ ? Z . ~ j ~ ~ ~ , ~ ~ ~ , c , r . ~ : : , y j < . ; ~ . :  ,:A,: ;,,, ':,;'.:?.e v , , , , .s ,  a: ,. .,.?. ... , ,;. :.l'l'y;:: ,.:';'::: i-'ii",-',:. :: . j :'.':';:~;~ . :; :::,i::,i';f$fi';;:.,'. ' ; ' .. . s . ,  :.::,;. .. ?.'; ,, .".,"'.. ' " ' .  "" " "  . ... .. . . . , 
. . . , . , . .. 
' ' COND~ONS~AN~S~PULATIONS Conllnued :' ::;. .; . , , . ' . . ,. : , I . ,  . ' 
. . . . I ,  . (continued and conclude$from reverse slde of Pollcy Face) . . 
' 7 DETERMINATION, EXTENT OF LIABILITY AND  COINSURANCE^ ' (b) Whet! llablnly and Ihe exlent of loss ordama e has been delinitely fixed in 
pdey is a mnlracl?f ln)lmn!y against actual monetary loss or dama e armrdance M h  these Condilions a d  SOpulai!as. We loss or damage shall be 
aslamed or.im!rd by !he ~nsured $191 who has suffered loss or damage & payable with'm SO days thereaiter. 
reason d manm Insured against by lhis dlcy andonly to the extent hereln described. . 13 SUBROGATION UPON PAYMENT OR SEITLEMENT 
(a) The iiabiiily 01 Ihe company ungr ihls pollcy shall not exceed the leasl d a The Company's Right of Subrogation, 
i) the Amount d Insuram staled In Schedule A; w, hllh enever the Corn any shall have setlled and paid a claim under this poky, a0 
[il) the dilerei-ce between the value of the msured .&ale a hleresl as C of Subrogalii shai v d  in h e  Company unailecled by any acl of lhe insured 
insured and the value of Ihe Insured estate or interest subjed lo the defect, lien or claimanl 
encumbrance insured ainsl by lhis olicy The Company shall be subrogaled lo and be entilled to all f i l s  ~d remedies 
(b b the m t % e  Amounl o f  lnmnce slated h ScMuk A i t  me Date d which the lnsured cIalmantw~uM have had inn any rwn or propfly In respect lo 
Poi I s la. than 80 ercent of ik value ued b insured eslale a winteresl or the lull U. daim had lhls policy no1 been bed, %quest$sby the Company, the insured 
con$laln pald for k land, whichew is less, or If subsequenl to the Dale 01 Policy daimanl s M l  transfer lo b Copany a0 righk and remedm a alnst any lson or 
Improvemenl is eroded on ihe land which Increases the value of the,insved sltale . pm rly necess h oider lo p e M  Y iQhl01 subrogalion h e  insure8elalmanl 
or W e s t  by al least 20 e m t  over lhe Amount d lnsuranm staid m Schedde A, shaf?p8rmil 'they0 any il we. mrppmlse or seiile in ihe n m  d h e  insured 
hen this Po@ is aubjeci % lhe foliowhy. dainynl and louse% name of the insured claiman1 in any Vansaction or lil'ialiin 
( i )  where no subseqp3nl impmvement .has been made, as to any partla1 lnvohrlng these rlghls or remedies 
ny shall on1 pay the loss pro rala m the proporllon Ulal the armunt 01 If a payment on account of a claim does not fully cwer the loss 01 the insured 
=,"axe 01 policy b to h e  total value d the illsured esiale or lnlerest a1 Ymni, the Company shall be sub aled lo these i i h i s  and remedies in ihe 
Date of Pohcy; or piprliM the Company's paymeaars to the whole amounl ofthe loss 
(i) where a subs nt improvement has been made, as l o  any partial loss, ll loss should result from any act of the insured dalmanl, as stated above, that acl 
lhe bnpy shall only J b s r  pro rata h lhe proportion that 120 percenl 01 the shall not wid Y policy, M the Can any, h Ihat wen1 shal be reqursl b pay on 
Anmu! of h a n w  s ta f l l n  ~chedule A bears lo the sum of the ~mounl of Insurance that pad of any losses rrared againib this policy w h i  shall exceed the amount, 
staled In Schedule A and the amount expended for the Impmvemenl, 
I 
any. losl lo the Company by reason of /he impainnent by the lnsured daimant of he , 
The provisions oi thk parag? shall no1 a~piy,C msk, atiorneys' fees and Company's iighl of subrcgabon, 
expenses lor whlch the Company Is lable under ttus ~cy, and shall on1 ap ly lo thal P b) The Company's Rlghts Agalnst Non-Insured Obll ors,  tio on of any Im which &s, in the aggrega , 10 pettent 01 & &MI ol , he Con~pany s rl M 01 subrogatii againsf non-insuedobligors shall ~ S I  and 
mce stated in Schedule A shall include, Whoul &nllaibn, he ighk 01 the insumd to lndemntes, guarantle 
. (c) The Company will pay only hose costs, attorneyS fees and expenses other policies of Insurance w bonds, nohvithstanding any terms or con&n contained 
bKwmed In accordance with Section 4 01 these Conditions and Stipulalions In hose instruments which provide for subrcgalion rights by reason 01 this policy. 
8 APPORTIONMENT. 14 ARBITRATION 
If the land described in Schedule A consii of Iwo w more parcels which are m l  lbited by appicable law, ellher the Company or the insured may 
"nle* used as a single siie, and a loss is established afledng one or v e  o! lhe parcels hul dema d n pursuant to the Tde lnswance Arbialion Rules ol the American - not a!, the loss shall be compuled and settled on a pro mta basis as 11 the amount of M i a i i i n  Associalion. ArMtmMe matters may lndude, but are not limited to, any 
insurance under th~s pdky was divided pro rata as to the value on Date of Policy of mntrwersy or dalm between the Company and the lnsured arising oul of or relaiip to 
each separate p m l  b tho whoh, rmkne of any improvemenis made subsequent lo Y pdbi, any se~ ice  01 the Company In wnnecllon with LI issuance or Ute bras! ol 
Date of Policy, unless a IlabaRy or value has otherwise been agreed upon as to each a pollcy provision or olher obligetion All afbilrable matters, when ihe Amount ol 
parcel by the Company and the Insured at Ihe Ume of the issuance of this policy and hSurance is $t,W0,000 or less shall be arbibated at the option 01 either the Company 
shown by an express sIatemen1 or by an endorsemenl attached to this pdlcy. . or h e  insured All a r b p l e  m t e ~  when the Amount 01 Insurance is In ~XCBSS of 
9 LMTATION OF LIABILITY. $t,OW,M]D shall be attnlraled only when a eed to by bolh the Company and the LN the Campan estabiiihes ihe Pile, or r e m s  C alleged defd. Iien or . krsured. Arbidration pursuant t o Y  policy arfunderfhe ~ules  in elfed on the date the 
enw nce, or cures 1 he lack of a rigM 01 aocess to or lrom Ihe land, or cores the demand for arbitration is made or, a1 lhe optby of the insured, the Rules in effect a1 
dalm of unmarketabillty 01 title, all as insured, in a reasonably diligent manner by any Date of Policy sM11 be binding upon the paIiIes; The award may lndude attorneys' 
' method, W i n g  i' ' ion and the completim of any appeals therefrom, It shall have . 'lees only 1 the laws of the s l b  m whlch the land is located permit a muti to award 
fully performed Hs r a t i o n s  wiih rqecl m tM matter and s M  ml k i ' i l e  for any ameys' lees to a prevaihg patl Jud~ment u n the award rendered by the 
loss or dam cauw!thereb . Arbitator s) m be $ered in any mud hmng jur isgbn the@. 
(a) In% evenl of my l!llgaiion, MudIng i'i on by the Company a with h e  ' J? The law of the atus 01 the I d  shall apply to an a rb idan  under the Ti& Co y's consent, the Company shal have no li Bty iw loss or dama until there Insurance Arbitration Rules. 
hasEn a ha1 determinaiion by a wuti of competent juddc40n; and $ @ s i n  of A co y of the Rules may be obtained lmrn the Corn upon request. 
all appealstherefrorn, adverse tothe title as Insured. 15 L~I~!ILITY LIMITED TO THIS POLICY; POLICY ERE COKIRACT. 
(c) The Company shall no1 be liable for loss or damage to any Insured for ll$dily (a) This policy togelher wilh all endorsements, If, any, attached hereto by the 
vdunlarily assumed by the Insured In senllng any claim or sull without the prlor wntten Company is the entire pollcy and wnlmcl between the Insured and the Co any in 
consent of the Go n . interprebn any pmvblon of his la(&  otcy shall be consin~ed as &. . REDUUIONT I ~ R A N C E ;  REDUCTION OR TWMINA~IMI OF LIABILITY. . clalm of loss w damage, whe &, er or not based on negli nce, and which 
All paymenls under this policy. e X G t  pymentS made lor dosts, aIIorneysl fees a r i s ~ ~ ~ u / b l h e  status of I he iik? to lhe d a l e  or interest covered /!reby or by any 
and expenses, shall reduce the amount of the insurance pro tanlo adion asserting such claim, shall be resMcted lo this policy. 
11 LIABILITY NONCUMULATIVE. (c) No amendment d or endorsement to this poky can be made excepl b a 
I1 is eqresly underslocd thal lhe armunl of insurance under lhk policy shall be witi endorsed hereon or anached here10 signed by eilher the P~ iden i ,  a dce 
reduced by any amount fhe h p a n y  may pay under any policy Insuring a mortgage to ~restenl, the Semiary, an Assistant Seaelay, or validatins offica or authoozed 
which exce ion is taken in Schedule B orto wfiich the mured has agreed, assumed, siinaloryof the Corn any 
or taken su f Ject, or which is hereafter executed b an Insured and which IS a chqm 16 SEVERABIL~T~' . 
lien on the eslale or lnieresl described or refened'to in Schedule A, and he a m n l s o  In the event any rovision 01 Ihe policy is held invalid or unenforceable under 
paid shall be deemed a ymenl under this policy to the Insured owner , applicable law, h e  p o i Y  shall be deemed llo indude thal provision and all olhu 
. I 2  PAYMENT OF LO&, provisions shall remaln in full force and eHed 
(a) No pa men1 shall be made wllhout producing this policy for endorsement of 17 NOTICES, WHERE SENT, 
Ihe paymen1 u n r s  lhe poli has been lonl ora?slroyed, in which case pro01 of lms or , All notices required to be given Ihe .Corn any and any statemenl in writin 
deslrudion shall L-H lurnlshe!lo the salkleclion of the ~ornpany required lo be furnished the Com any shall inclufe [he number ol Yis policy and d 1 be addressed lo the Company at 0 Box 2029, Houslon, Texas 77252-2029 
STEWART TITLE 
O U A R A H ' I Y  C O N E  A N Y  
$Hi INSURANCE 4 
b 
* File No. 2 5 5 6  ' ' - 'Policy No. 0-9993-3.61377 . 
Amount $ 200,000.00 
Premium $ 865.00 . . . -..-- .- 
SCHEDULE A 
1. Policy Date: SEPTEMBER 23, 1994 AT 4:38 .. . -% . , .  
2. Name of Insured: . - .  . . - .-, 
VERNON JERRY MORTENSEN AND MARTI ELLEN MORTENSEN 
3. The elstate or interest in the land described herein and .- - - .  . 
which is covered by chis-policy is: 
FEE AS TO PARCEL 1; AN EASEMENT AS TO PAR- 2 
4. Title to the es ta te  or interest covered by th i s  policy at: . - - - - . - the date hereof is .vested in: . 
VERNON JERRY MORTENSEN AND MARTI ELJiEN MORTENSEN, HUSBAND - 
AND WIFE 
5 .  The land referre5to in tIiis policy is situated in the -- - 
County of Kootenai, State ofyfdaho, and is described as . 
follows : - 
REFER TO EXHIBIT 'IAN ATTACHED 
. . -- 
File No. 1556 ,r.. - - . 
P o l k y  NO. 0-9'993-361377 
--. . a _ *  
EXBIBIT "A" . - 
IN THE STATE CIF ID-0, C O m  OF KOOTENAI -- .- 
PARCEL I: - .  
The East half of 'the Southeast quarter Section 24, Township 50 
North, Range 6 West-of the Boise Meridian, and the-Bast half of 
the Northeast quarter Section 25, Township 50 North Range 6 West - 
of the Boise ~eridian, in Kootenai County, Idaho; - . . 
PARCEL 2: 
An easement over and across Lot 2, Section 19,Township 50 North, 
Range 5 West of the Boise Meridian, 
as set forth in the Warranty Deed aated December 28, 1966, 
between these . grantors .and Vernon . L. . Baker. and Kathryn Ann 
Baker, husband and wife. 
- 
- .. . File No. 1556 - - .  . - - 
- .  - .  Policy No. 0-9993-3'61377 
This Policy does 'not insure. against -loss or 6k'kge by reason of .. 
the following: . . 
STANDARD EXCEPTIONS I 
(a) Rights- or claims of parties in possession or claiming to be . 
in possession not shown by the public.records. 
' I 
(b) Easements, or claims of easements, not"ehown by the public' . . . .  
records. 
- I 
( c )  Encroachments or questions of location, boundary and -area, : 1 - ' - - .  - ---- 
which an accurate survey may disclose. - I 
(dl Any lien, or right to a lien,- foir servlce~, labor, or . . - - .  - 
material heretofore or hereafter furnished, imposed by law ;.- . 
and not of the premises for determination. 
(el Unpatented mining claims ; reservations or excEptions .in 
patents or in acts authorizing the issuance thereof; water . . I 
rights, claims or title to water. . . - . . . 
( f Any service, installation or-' comiection charges for sewer, .-. ... - 
water or electricity. 
- (g) General taxes not now payable; matters relating' to special . . . . -. . - -- .
assessments-and special levies, -if ariy, preceding the same . . 
becoming a lien. 
SPXCIAL EXCEPTIONS 
1. GENERAL TAXES FOR THE YEAR 1994 ,  A LIEN IN THE PROCESS OF 
ASSESSMENT, NOT YET D m  OR PAYABLE. 
2 .  ANY TAXES CONCERNING THE PROPERTY IN QUESTION RELATING TO 
FOREST LAND TAXATION ACTS OF THE STATE OF IDAHO. 
3 . SAID PROPERTY INVOLVES MORE THAN TWENTY ACRES, THEREFOm , A 
MORTGAGE SHOULD BE USED JX&T'HER THAN A DEED OF TRUST. .- .- .  
END OF SCaDULE B 
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'LICENSED M' IDAHO & CALIFORNU 
+LICENSED IN IDAHO & UTAH 
*LICENSED IN MASSACWSEllS ONLY 
Vernon J. Mortensen 
2600A E. Seltice Way, # 179 
Post Falls, ID 83854 
Re: Akers v. White, Case No. CV 02-222 
Our File No. 8684.005 
Dear Mr. Mortensen: 
This letter is to inform you that, following the judge's decision in the above-referenced 
action, Stewart Title has elected to pay the full amount of insurance under the policy in the 
amount of $200,000.00 pursuant to Section 6(a) of the Conditions and Stipulations thereof. 
Pursuant to that section, upon payment of the full amount of the insurance, all liability and 
obligations to the insured under the policy are terminated including any liability or obligation to, 
defend or continuing litigation. Therefore, as a result of this payment, Stewart Title will not 
prosecute an appeal of the judgment to be entered in the above-referenced action, nor will it post - 
a supersedeas bond to stay the execution of the judgment. 
I am informed by Stewart Title that the above check will be written and sent to me on 
Monday, May 17,2004. I will send it to you via overnight delivery and you should receive it on 
Wednesday, May 19,2004. 
Verytrulyyours, 
RW:aab 
cc: Stewart Title Guaranty, Co. 
1:\8684.005\CORR\Mortcnsen M4.DOC 
MICHAEL E BALDNER 
LAW OFFICES. 
MEULEMAN & MILLER LLP 
BUSINESS LAW REAL ESTATE L A W .  CONSTRUCTION LAW 
- - -- -  . . -- 
IONA'IWN R BAUER* 960 BROADWAY AVENUE SLJITE 500 
PAUL A BOICE 
K W A L  L. OOWLAND 
GEOFFREY I. MCCONNEUY 
WAYNEV- 
ROBERT L MILLER 
RICHARD W. MOLLERLIP 
RICHARD L STACEY 
JEFF R SYKES* 
TRACY V. VANCEt 
ARNOLD L. WAQNW 






*LICENSED IN IDAHO & CUIFORNlA 
C LICENSED w mAHo & UTAH 
*LICENSED IN MASSACHUSETl3 ONLY 
May 1 8,2004 
Vernon and Mart. Mortensen 
12 1 W. Prairie Avenue, Suite Dl  96 
Hayden, ID 83835 
Re: Stewart Title Guaranty Policy No. 0-9993-2032873 
OurFileNo.8684.005 
Dear Mr. and Mrs. Mortensen: 
Enclosed is check no.66887 from Stewart Title Guaranty Company ("Stewsrt Title") in 
the amount of $200,000.00 as payment of the total amount of insurance for access under the 
above policy pursuant to paragraph 6(a) of the Conditions and Stipulations contained therein. 
Under that provision, the payment or tender of payment of the amount of the insurance 
terminates all liability to defend, prosecute, or continue any litigation. Thereforey Stewart Titie 
will not be prosecuting the appeal in Akers. v. White and Mortensen. 
.yaR+ 'chard W. Mollerup 
RW:aab 
cc: Karen Storlie, Stewart Title Guaranty, Co. 
1:\8684.005\CORRUvIorlensca L O 5 . N  
FedEx I Ship Manager I Label 
I ,-* 
Page 1 of 1 
F m :  hi* ID: (206)342-6066 Fed-Ex I Ship Date: 1 6MAY04 D l P U A D n  W Mnt l ERI D ECn Adual Wd: 1 LB 
,\,V1-,,, ... "."-...I ..-I-. 
MENMAN & MILLER LLP 
sso BROADWAY AVENUE sum soo 
BOISE, ID S3706 
sL.Ipy 
SHIP TO: (000)0DD-D000 
~ - 
Blll SENDER Delierv Address Bar Code 
I Vernon and Marti Mortensen 
121 W. Prairie Avenue, Suite Dl96 I 
Deliverb 
TRK# 7926 4298 1994 F&? 19MAY04 
GEG AM 
Haden, ID 83835 
83835 -ID-US 
WU COEA 
PRIORITY OVERNIGHT WED 
Shipping Label: Your shipment is complete 
1. Use the 'Print' feature from your browser to send this page to your laser or inkjet printer. 
2. Fold the printed page along the horizontal Ine. 
3. Place label in shipping pouch and affm it to your shipment so that the barcode portion of the label can be read and scanned. 
Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent 
and could result in additional billing charges, along with the cancellation of your Fed& account number. 
Use of this system constiies your agreement to the service conditions in Ule CUrrent FedEx Senrice Guide, available on fedex.com. FedEx will 
not be responsible for any claim in excess of $ID0 per package, whether the result of loss, damage, delay, non-delivery, misderwery, or 
mlsinforrnatlon, unless you declare a higher value, pay an additional charge, document your actual loss and me- a timely claim. Limitations found 
in the current FedEx Service Guide apply. Your right to recover from FedEx for any loss, Including intrinsic value of the package, loss of sales, 
income interest, profit, attorney's fees,'wsts, and other f~rms of damage whether direct, incidental, consequential, or special Is limited to the- 
greater of SlDD or the authorized declared value. Rewvery cannot exceed actual. documented loss. Maximum for items of extraofl~nary value 1s 
$500, e.g. jewelry, predous metals, negotiable Instruments and other Items listed in our Service Guide. Written claims must be filed within strict 







Wednesday, May 19,2004 2:04 PM 
Alicia Brown 
Fed& shipment 792642981 994 
Our records indicate that the shipment sent fiom RICHARD W. MOLLERUP, ESQ./MEULEMAN & Mn. to 
Vernon and Marti Mortensen has been delivered. 
The package was deIivered on 05/19/2004 at 12:58 PM and signed for or released by D.KILE. 
The ship date of the shipment was 05/18/2004. 
The tracking number of this shipment was 792642981994. 
FedEx appreciates your business. For more. information about FedEx services, please visit our web site at 
http://www.fedex.wm 
To track the status of this shipment online please use the following: 




FedEx has not validated the authenticity of any email address. 
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*LICENSED IN IDAHO & CALIFORNIA 
tLlCENSED IN IDAHO & UTAH 
*LICENSED IN MASSACHUSETl3 ONLY 
May 18,2004 
VIA FACSIMILE (386-9428) & U.S. MAIL 
Terry C. Copple 
Davison, Copple, Copple & Cox 
199 North Capitol Blvd., Suite 600 
P.O. Box 1583 
Boise, lD 83701 
Re: Akers v. m i t e  & Mortensen 
Our File No. 8684.005 
Dear Terry: 
This letter is to inform you that Stewart Title Guaranty Co. ("Stewart Title") has elected 
to pay Mr. and Mrs. Mortensen the amount of insurance for the access claim under their policy 
and., consequently, is no longer obligated to defend or prosecute litigation under the policy. The 
amount of insurance will be tendered to Mr. and Mrs. Mortensen as of Wednesday, May 19, 
2004, which will be the last day Stewart Title will be responsible for any fees in connection kith 
the above litigation Please forward a final billing as of that date to Stewart Title. 
Thank you for all of your help in this matter. 
c Richar W. M erup 
RWM:aab 
cc: Stewart Title Guaranty Co. 
I:\8684.005\CORR\Copplc LOl.doc 
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m d l a u p ~ w i c l b o . w m  
*LICENSED IN IDAHO & CALIFORNIA 
tLlCENSED IN IDAHO & UTAH 
*LICENSED IN MASSACWSmS ONLY 
May 18,2004 
VIA FACSIMILE (208-667-4034) & U.S. MAIL 
Michael E. Reagan 
Liesche Reagan & Wallace PA 
1044 Nor0west Boulevard, Suite E 
Coeur dYAlene, ID 83 8 14-2249 
Re: A k r s  v. White & Mortensen 
Our File No. 8684.005 
Dear Mr. Reagan: 
. . 
This letter is to inform you that Stewart Title Guaranty Co. ("Stewart Title") has elected 
to pay Mr. and Mrs. White the amount of insurance for the access claim under their policy and, 
consequently, is no longer obligated to defend or prosecute litigation under the policy. The 
a m h t  of insurance will be tendered to Mr. and Mrs. White as of Wednesday, May 19, 2004, 
which will be the last day Stewart Title will be responsible for any fees in connection with the 
above litigation. Please forward a final billing as of that date to Stewart Title. 
Thank you for all of your help in this matter. 
Very truly yours, n 
RWM:aab 
cc: Stewart Title Guaranty Co. 
1:\8684.005\CORR\Rcagan LO1 .DOC 
Exhibit 9 
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VJ MoHenrm 
121 W Ralrlr Am 0196 
Hayden I b  83036- 8286 
208-699-4699 Fax 208-Tn-8717 
Jon 27, 2003 
John Holt 
Stewart Title bauranty Company 
Ra: krpanra te John Holt Idtar dated Jan 24,20 
I just received your letter dated January 24, 2003 and am appalled the1 you try to sell the idea that you 
have no reeponsibility b Whiles and Moflensens except Far providing accsrs, but not the quellty of that 
aocess. Your own testlmony at trial, [David English- Slewart Title 1, testified thal them Is an- Express 
Grant- eesement horn Mllsap Road to the 160 acres and that the upper portion of the easement, west 
of Government Lot 2 has dimensions of 20 foot by 50 foot. I believe you are representing an easement 
with at least the following qualities. I1 is an express grant easement and the dimensions of that 
easement west of Government Lot 2 ere 20 fool by 50 foot 
You studied Judge Mitchell's Findings of Fact and contrived an ergument justifying leaving your 
insured clients In a mess of your own creatlon. 
What you ere doing is immoral and irresponsible and if you continue on that course an old adage may 
be proven true; 'What goes eround comes around". 
W~th reference to Judge Mitchell's Findings of Fact, you claim that at the tlme Mortensen purchased the 
property, there were access probleme, Mortensen knew aboul them, but did not inform Stewart Title. 
Please read Judge Mitchell's Flndlngs of Fact a little closer. I1 seems to be your bible.' 
January 28,2003 
The second paragraph of Judge Mitchell's Findinge of Fact on page 12 reads as follows; "At the time 
Mortensen wes purcheslng this property, Sherrie Aken testified she received a phone call from Stewart 
Title, calling on behalf of Mortensen [ I R E 001, ndmleeion of a pad')'-agenl], wantlng to know If the 
Akers would be wllllng to quitclaim a portion of their lend Q the west Of Government Lot 2, to which she 
said, " no" " . According to your "blble',John, Stewart Tltle knew there was an access problem back in 
1994 when Mortensen purchased the property. Now is that true? It is In your "bible.' 
You slated in your lever that you are not responsible b r  Insuring quality of the access, h w e v  Devid 
English of Stewart Title testified in court that it was his oplnion that there was an expreas grant 
easement acmss Government Lot 2 and also an easement 20 foot by 50 foot across Section 24. 
"Express Grant", and "20 foot by 50 foot "describe the quality of an easement you Insured. 
Lefs talk about the 20 foot by 50 foot easement . At the time Whltes were In the process of purchasing 
the 80 acres, Patty Hatch. a tine officer at North ldaho Title, said," oops there 1s no auess across 
Sedion 24. It looks like someone might have made a mistake when we insured Morlensen"~ purchase 
of the Pepfinski property back in 1994. It looks like there Is no easement across Sectlon 24, and 
. The easement across Government Lot 2 only corners with the Peplinski property". Stewart Tltle was 
informed by North Idaho title of its findings and concerns. Stewart tltle, the expert, Insured the access 
for the Whites as they did for the Mortensens In 1994. Whltes and Mortensens had every reason to 
believe they had legal access to thelr properties, after all the access was insured by Stewart Tltle. 
Slewad Title never communicated to their "insured", White and Mortensen, that, "you don't really have 
a legal access, we just insured it in an effort to save Stewarl Title some money". On the contrary, 
Stewart Title testified in court through its Title Officer, David English, that it was Stewart Title's belief 
that there exists a 20 foot by 50 foot legal easement over Akers property in section 24. Hed the court 
agreed that there was a 20 foot by 50 foot easement across Section 24, there would be no court ruling 
of trespass, triple damages, nor punltlve damages. 
Page 3 January 28,2003 
The court bifurcated the trlal to determine if then was Indeed legal access across Akem property. 
Had the court ruled that indeed them was a 20 foot by 50 foot expreer, gmnt eesement, the type of title 
that title lneuranco companies Ineure, then would heve been no ruling for punitive demagea. 
We the Modensens and Whites believed and trusted in you, but while you wen  tell ln~ us we had legal 
access and were Insuring the same, you were telling Akers we did not have access across 
Section 24. 
What a set up and what a mess you heve put us in. If you believed there was no legal access then 
you should not have insured It, and if you believed there was legal access then you should not have run 
to Akers and told them there was none. Either way there would have been no problem. 
Your Irresponsible and careless actions have harmed Whltes and Mortensen and continue b do so. 
Either take the position that, " yes we belleve our Insured, Whiles and Mortensens, have legal access 
and defend It as you agreed " , or take the position that " we Stewart Title really screwed up, there is no 
access but we let Whltes and Modensens believe there was legal access while telling Akem them 
wasnlL We got them In a mess, but we are going to do the right thing and rectify the situationn. Please 
do the right thing and be responslble. 
The Wnites'and Mortensens' lives are on the line because of your irresponsible and careless actions. 
The emotional and mental stress from this mess could gravely and irreparably damage Whites and 
Mortensens physically, mentalk, as well as financially. The Whlles are a young family with two small 
girls and a third child on the way. They are the type of family that makes you believe in America, they 
are honest, hard working ,return loyalty for loyelty and would never stab you In the back. They are 
representative of the people that allow insurance companies to exlst and thrlve. They have good credit 
F E B -  1 1-2883 1 2  :39 P M  I E N S E N  
. I h  
January 26,2003 
and pay thelr bills, They, and thm situation, are elso npres'entatkre of the mason Insurance companies 
should exist,to see people through an emergency when the unexpected happens. 
If your company does the right thing, this situation could cost you very little. . The rlght thlng to do Is to 
take this case through the appeal process while indemnifying your Insured, Whllerr and Mortenren~. 
Hold them hermless from ell damages lncludlng punitive. 
I have gone through thls case with a fine tooth comb includlng bylng the tapes of the enUm trial and 
studying them. The Judge got nothing right. He is either outrlght dishonest or Incompetent. I belleve 
he will be overturned and humiliated. I have written a good part of an appeal myseH in an effort to be 
helpful. Listen to the tapes. You will1 see that Mike Reagan did a great job and that the Judge's 
Findings of Fact. Conclusions of Law end Order are not only no1 supported by the wufl record but 
contradicted. His decision Is a mockery to the justice system. 
If you continue to do the wrong thlng your company could find itself on the losing end of e bad faith 
punitive damage lawsult as well es a wave of class ection suits lnsplred by Stewart Tltle's irresponsible 
careless actions and lack of good faith. However, if you just do the rlght thlng you could rectify the 
situation with minimal damage to all concerned, including yourselves.' You need to acknowledge that 
you created the lew suit by your actions . You assured Whltes and Mortensens that they had an 
easement over Akers property on sectlon 24, then told Akers they did not. No wonder Akers were so 
tenacious. They knew Stewart Title had a pmblem. Mortensens and Whkes dld not know Stewart Title 
had a problem because they believed, as Stewart, IDavid English], testified in court that they had an 
express grant easement from Milsep Loop Road to lhelr property. Mortensens and Whltes were never 
informed that Akers had been told that there was a problem across the easement on the west side of 
Government Lot 2. 11 appears that Akers filed suit against Mottensens and Whiites in an effort to get to 
the deep pockets of an insurance company. However, Stewart chose to empty Its pockets to the 
attorneys rather than make a settlement with the Akers Stewart continues to play its games and 
Mortensens and Whltes contlnue to suffer. 
Page 5 
You need to step up b the plate, indemnify Whltes and Mortensens from ell damages including 
punitive. Then ae allies assist us In winninp an appeal. 
AB mlliee we will wln the appeal. Akem will pay all attorney tees end punitive damagae. 
I am the eon of the late Vernon C Mortenaon. He was Judge for RS far beck as I can ternember, until I 
left home and beyond. He was well known throughout the State of Idaho end at one time the president 
of The Idaho Judges Association. As a consequence I know a lot of old pros in the legal pmfession. 
The feed back I have gotten h m  them is lhat Judge Mitchell Is nelther morally or Intellectually qualified 
to sit on Ihe bench. 
Please take a closer look at your own direction morally and intellectuaNy with regard to th6 sltuatlon. ~f 
there is indeed legal access across Akers property as you claimed in court wlth your own testimony 
[ David English], then a successful appeal will establish our access and thus there could be no t r e s p a ~ ~  
or punitive damages. 
I am looking loward to working with you in a more mnstrudie end objective relationship. 
Sincerely, 
Exhibit 12 
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JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Centct Court. Suite A 
Caeur d'Alene, lb 83816-2350 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
ISB #04270 
Attorncy for Plaintiff 
IN THE DISTRICT COURT OF m FIRST JUDICIAL D~STRICT OF mE 
STAE OF IDAHO, LN AND FOR llE COUMY OF KOOfENW 
STEWART TlTLE GUARANTY 
COMPANY. 
DAVID t. WHITE and MICHELE V- 
WHITE, husband and wife; and 
VERNON 3. MORENSEN and MARTI 





TEMPORANY R E s ~ N M G  
ORDER CEX PARTE) AND 
ORDER TO SHOW C A ~ ~ S E  
I 
On May 14,2004. the Court heard Plaintiff% "Motion for Entry of T.emporary kcstraining 
Order," on an ex patte basis. 
Pursuant to IRCP 6 5 0 )  Plaintiff has demonstrated specific facts by affidivit (the Affidavit 
of John J.  Holt) that Plaintiff will or may suffer immediate and imparable injur9, lass. or datnagc 
in the evcnt Defendants ate not tempotarily enjoined and/or restrained from any dr all of the 
following conduct: 
TEMPORARY RESTRAINING ORDER (EX PARE) AM) ORDER TO SHOW CAUSE r PAGE 1 
I )  Coming within one hundrcd (100) feet of any individual, mcluding John J. Holt, 
who is known to Dcfendants, or disclosed to Defendants, to be dn employee or 
agefit of Stewart Title Insurance Company. 
(2) Committing ady assault or battery on the pcrson of any employee df Stekrart Title 
Insurance Company, including but not limited to Sahn J. Holt. 
(3) Cammunicating, directly or indirectly. by phone, in person, writtcn &rrcspondcnce, 
andlot e-mail, any threats, dircct or indirect, of any bodily h a m  or ptospective 
xnjury or damage to any employee of Stcwatt Title Insurance Company. including 
but not limited to John J. Holt. 
(4) Limiting all contact by and between Stewart Title Insurance Compahy. on the ahe 
hand, and the Defendants. on the other hand, including contact which pertains to 
Kootenai County Case No. W-02-222, to contact by phonc or in tvfjtitig only. 
Pursuant to IRCP 65(d), ths  Tcmporary Restraining Ordcr and Order to Show Cause shall 
be binding upon each of the named Dcfendants, as well as their officers. akenis, servants, 
employees, attorneys, and upon those persons in active concett or participation jwith them who 
receive actual notice of the otder by personal service or othcwise- Pursuant to &CP 65(d), this 
Ternporaty Restraining Order is issued without prior notice to Defendants. The ifijury threatened 
or alleged as justification far no prior notice includes bodily harm, ernotiohal distress. and death 
to Plaintiff's ernployce, John 3. Kolt. Accordingly, this Temporary Restrainink Order is, based 
upon the Affidavit of John J. Holt, issued without notice. 
Now, therefore, based upon the submissio~s filed in support of  lai inti if's "Motion for 
Temporary Restraining Order," Defendants David L. White and Michele V. WGte, husband and 
wifc, and Vernon J. Mortensen and Marti J. Mortenscn, husband and wife. as wklt as any person 
in active concert or participation with any or all of thnn who receives actual nohce of this otder 
by personal sewice or otherwise, arc restrained and enjoined from undertaking anp of the following 
action: 
(1) Coming within one hundred (100) feet of any individual. including k h n  J. Holt, 
who is ktlawly to Defendants, or disclosed to Defendants, to be an employee or 
agent of Stewart Title Insurance Company. 
TEMPoRARY REXk41NING ORDER @X PARTE) AND O U E R  TO SHOW CAUSE PAGE 2 
(2) Committing any assault or battery on the person of any employee d Ste&art f itle 
Insurance Company, including but not limited to John J. Holt. 
(3) Communicating, directly or indirectly, by phone, ill person, written cbrre~~ondence, 
andlor e-mail. any threats. direct or indirect, of any bodily harm ;or prospective 
injury or damage to any employee of Stewatt Title Insurance Comjany, including 
but not limited to John 3. Holt. 
(4) Limiting all coatact by and between Sawart Title fnsuransc cornpiny, on the one 
hand. and the Defendants. on the other hand, including contact wgich pcnains to 
Kootenai County Case No. CV-02-222, to contact by phone or in *ding only. 
ORDERED. 
This Temporary Restraining Order shall expire fourteen (14) days after the date the Order 
is cntered. The tertns of this Ordct may be extended only by agreement of the~patties or by a 
subscquent Otder of the Court far good cause shown. 
Pursuant to IRCP 65(c), Plaintiff shall be required to post a cash undertakink witH the Court 
t+ 
Clerk in the amount of $di% to stand as security for the payment of such co/ts and damages 
including reasonable attorney's fees to be fixed by the Court as taay be incurred or: suffered by any 
party who is fount to have been wrotl&lly enjoined ot restrained. 
Plaintiff shall expeditiously cause the Temporary Restraining Order to be @~rsonally served 
upon Defendants and thereafter file notice of said sewice, indicating the method and maoner by 
which service was accomplished. 
Defendants and each of them are further otdered to appear before the Court on 
30 A- f l .  
&/ d 7 ,2004, at the hour of 9 A . to then and there show cause whx this Temporary 
Restraining Order should not be made a prelimiaw injunction pending litigation of the claims wt 
forth in Plaintiff's Complaint. 
Defendants rite further given notice that, pursuant ta lRCP 65(b), on ~ W Q  (2) days' hotice 
to the Plaintiff, Defendants may appear an move for the dissolution or modification of this 
T E M P O M Y  RESTRAlNlNG ORDER (EX PAl7.m AND ORD W 70 S#OW CAUSE -:PAGE 3 
Temporary Restraining Ordcr. 
IT IS SO ORDERED. 
4Y 
DATED ths 1 7 day of May, 2004 at n.~ o'clock. 
T'mmRY R E W N B ' G  ORDER (EX PARTS9 AND ORDER TO W O W  CAUSE -IPAGEA 
IN ME DISTRlCT COURT OF THE FIRST JI7D~CIA.L DISTM 
STATE OF IDAHO. LN A N D  FOR THE COL'M'Y OF KOOTENN 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
D A W  L. m md MI== V. 
WHftE, husband and wife; and 
VERNON 1. MORTENSEN md MAIZfI 
E. MORTENSEN, husbmd and wife, 
ORDER CONTINUING 
T E M P O M Y  RESTRAINING ' 
ORDER (EX PARIE) AND o R D ~ R  
TO SHOW CAUSE 
On May 27,2004. purst~mt o the Coutt*a May 14.20W Temporary Restraining 0t!der (Ex 
Parte) and Order to Show Cause, Plaintiff appearcd &ugh counsel. Defendants Mortensefi &d not 
appear- By the time for hearing, Plaintiff had not yet effected service of thc Sununons. Coinplaint. 
or Tempotwy Restraining Order. by physical service. on Defmdants Mortensetl. 
On motion made by Plaintiff, and upon good catlse, said f ernporaty Restraining Order of 
May 14.2004 shall be continued, as to Defendants Mortmsen, until . h 9 ! 
V 
2004, at the hour of L g2 p w ,  , when Defendants Mottensen shall then and th+e show 
cause why said Temporary Restraining Order should not be made a prclirninary injunction $ending 
ORDER CONTlNUlPG TEMPOWRY BESTRMNING ORDER [EX PARLfl5) 
Am OfZbEk TO SSOW CAUSE -PAGE 1 
litigation of the claims advanced ia Plaintiff s Complaint. 
IT IS SO ORDERED. 
DATED this 4 7 day of May. 2004. 
. ,  
CHARLES W. HOSACK, District Judge j 
ORDER CONTINUING TEMPORAW #E;S'TRAINlIUG ORDER (EX PARTE) 
AND ORbEk TO SHOW CAUSE PACE 2 
TN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRI 
S T A E  OF IDAHO. IN AND FOR THE, COUNTY OF KOOTENN . w / 
STEWART TI?ZE GUARANTY 
COMPANY, 
Plaintiff, 
DAVID t. WHITE add MTCHELE v. 
~ H T T E ,  husband and wife; and 
VEfCNON J. MORTENSEN and MARTI 
E. MORTENSEN. husband and wife, 
Defendants. 
NO. Cv-04-3506 
SECOND ORDER CONTINUJFIG 
TEMPORARY RESTRAINING : 
ORbER IEX PARTEI 
On June 9,2004, pursuant to thc Court's May 14,2004 Temporary Restrainihg Clrder (Ex 
Pate) and Order to Show Cause, as well as the Court's May 27,2004 Order Continuing Temporary 
I 
Restraining Order. Plaintiff appeared through counsel. Defendants Mortensen did not @beat. By 
the time for hearing. Plaintiff had not yct cffectedservicc of the Summons. Complaint, or f~mponty  
Restraining Order. by physical sewice, on Defendants Mortsnsen. The Court has entered an ordcr 
authorizing Plaintiff to serve Defendants Mortensen by publication. 
On motion made by Plaintiff, and upon good caup, the Court's May 14.200d k p o t a r y  , 
Restraining Ordcr shall bc continued, as to Defendants Mortensen, for an additional period of time. 
through and including Junc 24, 2004. Said Temporary Restraining Ordct may be continued 
thereafter by the Court at Plaintiff's request. upon motion by Plaintiff. 
SECOND ORDER CONMNUWG TEMPORARY R.QTRA1NlNG ORDER (EX PARTE) - PAGE 1 
lT IS SO ORDERED. 
DATED this j/ day of June, 2004. 
C7J/,u.- - 
CHARLES W. HOSACK, District Judge . 
SECOND ORDER COMlNUING TEMPORARY R'ESRAWflJt ORDER (EX P4kTE) - PAGE 2 
I 
IN THE DISTRICT COURT OF THE FIRST JUDI~CTAL DISTRICT 
STATE OF DAHO, IN AND FOR THE COUNTY OF ROO'IX 
Plaintiff, 
vs. 
STEWART f IT'LE GUARAN'IY 
COMPANY, 
DAVID L. WHITE and MICELE V. 
WHITE, husband and wife; and 
VERNON J. MORTENSEN and MART1 
E. MORTENSEN, husband and wife, 
NO. Cv-04-3506 
Defendants. 
TFtlRb ORDER COlVTINUtNG 
TEMPORARY RESTRAINING 
OR1SER (JIX PA32TE) 
Plaintiffhas made application (EX patte) for continuanceof the Court's June 14,2006 Secbnd 
order Continuing Temporary Restraining Order. Plaintiffs ex parte application was suppotted by 
the. pleadings and submissions on 61c herein as well as the Court's May 14.2004. May i7.2004, 
and June 14,2004 Orders. 
Accordingly. Plaintiffs ex parte requcst for en9 of an order continuing the Coun's May 1 d, 
2004 Temporary Restraining Order shall be, and the same henby is, granted. Said ~irnp~tary 
R ~ t r a i n i n ~  Ordct is hereby readopted and teenterrd, as thou& set forth in full, effective this 13 o~~ - 
T HlRD ORDER CONTINUiNG TEMPORARY RESTRAfNING ORDER (EX PARTE) - PAGE 1 8 
I 
02-12-08 11 : 4 5 W  FROM-KC D I S T R I a T  
day of Juqe, 2004, continuing for a penod of fourteen (1 4) days thereafter. 
lTilS SO ORDERED. 
DATED this 3~7C day of June, 2004. 
ES W- HOSACK, Disrrict JuJgr .-* 
THIRD ORDER CONTINUING TEMPORARY RESTRAINI~~C ORDER (EX PARTE) - PACE 2 
PAGE 15119 ' R C M  AT Zl1212W8 H:42:45 AM pacY Standard Time] ' SVR:SPOFAXII AXI1' DNlS:3497 ' CSID:+12084461188 VURATION (mm-ss):O8.W 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRI 
STATE OF IDAHO. tN AND FOR l?lE COUNTY OF KO0 
STEWART TlTU GUARANIY 
COMPANY, 
Plaintiff, 
DAVD L. WHfl'E and MlCI4Et-E V. 
WHITE, husband and wife: and 
VERNON 3. MORTENSEN and MARTf 
E. MORTENSEN. husband and wife, 
Defendants. 
NO. CV-063506 
FOURTH ORDER CONTINUING 
TEMPOWRY RESTRnfNfNG :
ORDER @X PA.R'I%) 
Plaintiff has made application (ex patte) for continuance of thc Court's June 30,2004 Third 
Order Continuing Temporary Restraining Order. Plaintiff's EX parte application was supgofled by 
the pleadings and submissions on file herein, as well as the Court's May Id. 2004. May 67.20~, 
June 14,2004 and Junc 30.2004 Orders. ! 
Accordingly, Plaintiff's ex parte request for entry of an order continuing the Court's May Id, 
2004 Temporary Restraining Ordcr shall be, and the same hereby is, granted. Said ~ e r n ~ o n ~  
-LC 
Restraining Order is hereby readopted and ceentered, as though srt forth in full. effective &is /3 
FOURTH ORDER COKnPUIUG TEMPORARY REStRAINfNG ORDER G X  PARTE) - PAGE I, , ; 
day of J une, 2004, continuing for a period of fourteen (14) days thereafter. 
IT IS SO ORDERED. 
DATED this . day of July, 2004. 
&7&&T. 4 
CHARLES W. HOSACK, District Judge 
' 
FOURTH ORDER CONT fFjtflNG TEMPORARY m W G  ORDER (m PAkTE) - PAGE 2 , 
ldn03 13 181S I Q  3Y-WOW WV9P: I L 00-Z I -ZO 
IN THE DIS 
STATE 
TRTCT COURT 
OF IDAHO, IN 
OF THE FtRST 
AND FOR THE 
STEWART TITLE GUARANTY 
COMPANY, 
Plaintiff, 
D A D  L. Wfll lZ and MICHELE v. 
W H T E ,  husband and wife; and 
VERNON J. MORT ENSEN and MARTI 
E. MORTENSEN, husband and wife, 
Defendants. 
NO. W-063506 
HFTH ORDER CONTlNUnUG i 
T E M P O M Y  = S U N G .  
ORDER (EX PARTE) 
Plaintiff has made application (ex pmte) for continuance ofthe Court's July 16,2644 Fourth 
Order Continuit~g Temporary Restraining Order. Plaintiffs ex parte application was supbo~ed by 
thc pleadings and subrniaiom on filc herein, as well as the Court's May 14.2004. May 27.2004, 
. I 
Junc 1 A, 2004, Junc 30,2004 and July t 0,2006 Orders. 
Accordihgly, Plaintiff's ex patte rcquest for entry of an order continuing the Court3i; May I 4. 
2004 Temporary Restraining Otder shall be, and thc same hereby is, granted. Said Tmpotary 
9 Restraining Order is hereby rcadogted and rccntcrd, as though set forth in fdl, effccctive tiis 
F I n H  ORDER CONTINUING TEMPOWRY RESTRAINING ORDER (EX PAR*) - PAGE 1 , 
day of August, 2004, continuing far a period of fourteen (Id) &p thereafter. 
DATED this 9 day of August. 2004. 
I . 1 ;  
CHARLES W. H O S A m ,  Disttict Judge 
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MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT 
I. SUMMARY OF ARGUMENT 
w - Plaintiff brings several causes of action against Defendant, his title insurer. Each 
ec 
0 cause of action arises from Defendant's decision to stop financing Plaintiffs defense in a 
trespass action brought against him in January 2002. See Akers v. White and Mortensen, 
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Kootenai County CV 02-222. Plaintiff tendered that action to Defendant, who paid to 
defend the case through trial, but elected not to pay for an appeal or to otherwise stay 
involved in the case. Instead, Defendant paid Plaintiff the $200,000 limits of the 
insurance policy. Pursuant to the express terms of the policy and letters sent to Plaintiff, 
that payment terminated all Stewart Title obligations to Plaintiff. Plaintiff nevertheless 
claims that Stewart Title's actions constitute fraud, the infliction of emotional distress, 
breach of insurance contract and the bad faith performance of that contract. 
None of these claims should survive summary judgment. Specifically, Plaintiffs 
fraud and emotional distress claims are barred by their respective statutes of limitation. 
His claims for breach of contract and the bad faith performance of that contract cannot 
stand as a matter of law because the contract at issue specifically allowed Defendant to 
terminate all obligations to its insured by paying the policy limits. No reasonable finder 
of fact could find a breach or bad faith. 
11. FACTUAL BACKGROUND 
Mr. Mortensen's claims relate to his efforts to develop property in the Post Falls 
area in the mid-1 990s to early 2000s. He bought his property in 1994. Affidavit of Todd 
Reuter In Support of Defendant's Motion For Summary Judgment, Ex. 1, 72. A Stewart 
Title agent, North Idaho Title, issued Mortensen's title policy. Id; Affidavit of John Holt 
In Support of Stewart Title Guaranty's Motion for Summary Judgment, 5. Stewart Title 
Guaranty was the actual insurance company. Holt Aff., Ex. 2. The policy had a limit of 
$200,000. Holt Aff., Ex. 2. 
Mortensen's policy insured access to the property he was buying. Holt Aff., Ex. 2. 
The access route crossed property owned by Dennis and Sherrie Akers. Complaint, 7. 
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Mr. and Mrs. Akers disputed Mortensen's right to cross their property, and sued him for 
trespass, among other things. Id., 10. Mortensen tendered the case to Stewart Title 
Guaranty Company ("Stewart Title"), who retained attorney Michael Reagan to defend 
Mr. Mortensen. Holt Aff., 7. The Honorable John T. Mitchell presided over the trial and 
decided the case by written findings and conclusions issued January 2, 2003. Reuter Aff., 
Ex. 3. Mortensen alleges (correctly) that Akers prevailed at trial. Complaint, 24. 
Judge Mitchell's ruling included damage awards against Mr. Mortensen for 
punitive damages ($150,000), treble damages (over $5 1,000), and emotional distress 
damages ($10,000). Reuter Aff., Ex. 4. Judge Mitchell's detailed Memorandum Decision 
issued April 1, 2004, is enlightening and worthy of this court's review. Reuter Aff., Ex. 4 
(see discussion of damage award at pages 20-28). Following an appeal and remand, Judge 
Mitchell reinstated the exact same damage awards. Id., Ex. 5 ,157.  
Mr. Mortensen contends in his complaint that following Judge Mitchell's April 
decision, Stewart Title "represented to and assured" him that it would assist with an 
appeal. Complaint, 26. His fraud claim is that Stewart Title promised him "that it would 
see them through the entire legal action," but that when it saw the size of the judgments, 
"refused to defend" further. Id., 32, 33. His cause of action for breach of contract also 
focuses on the claim that Stewart Title walked out on him. Specifically, he contends that 
the parties "had a contract by virtue of the Title Insurance Policy insuring access to the 
Mortensen Property," and that the contract was breached when "Stewart Title failed to 
fully defend Mortensen in the Lawsuit." Id., 37,39. 
All of Mortensen's causes of action focus on Stewart Title's decisions not to 
continue defending the case, to pay Mortensen the limits of his insurance policy 
($200,000), and to advise him to retain his own counsel. See Complaint generally and 
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729. These decisions were announced to Mortensen through an initial letter from its 
coverage counsel, Richard Mollerup, dated May 14, 2004. See Affidavit of Richard 
Mollerup, Ex. 14. The letter informed Mortensen that Stewart Title would be paying him 
policy limits and ending its obligations to him. Mr. Mollerup sent Mortensen another 
letter, this one dated May 18, 2004 letter, via Federal Express overnight delivery. The 
May 18"' letter told Mortensen that under the terms of the policy: "[tlhe payment or 
tender of payment of the amount of the insurance terminates all liability to defend, 
prosecute, or continue any litigation. Therefore, Stewart Title will not be prosecuting the 
appeal in Akers v. White and Mortensen." Mollerup Aff., Ex. 14. A check to Mortensen 
for $200,000 was enclosed with the letter. Id. The Federal Express record attached to Mr. 
Mollerup's Affidavit as a part of Exhibit 14 shows the May lgth package was delivered on 
May 1 9th. In addition, nearly identical letters were faxed to Mortensen's lawyers. Id. 
Thus, Mortensen knew by May 19,2004, at the very latest, that Stewart Title was 
not going to defend him through an appeal. That date is the latest point at which 
Mortensen had knowledge of the alleged fraud, and therefore, is the latest possible date on 
which his cause of actions accrued. Mortensen filed suit on July 2, 2007, over three years 
after the May 18, 2004, letter. ' 
The complaint and sworn testimony all establish that Stewart Title had no 
involvement with Mortensen after paying the policy limits and sending him the 
I Initially, Mortensen named Stewart Title of Coeur d'Alene as the defendant. The 
Answer filed on Aug. 6,2007, informed Mortensen that he named the wrong party. He 
refused to substitute the correct party, Stewart Title Guaranty, until February 7,2008, after 
a motion for summary judgment had been filed. The parties' stipulated substitution 
provides that Stewart Title does not agree that claims against Stewart Title Guaranty relate 
back to the initial filing for purposes of the statute of limitations. For purposes of this 
motion, however, Stewart Title will concede that the relevant date is July 2, 2007 and not 
February 7, 2008, the date Stewart Title Guaranty became a party. 
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aforementioned letters. See Holt Aff., 12; English Aff., 3; Mollerup Aff., Ex. 13, 14. 
Stewart Title asked Mortensen in an interrogatory to identify who made the alleged 
misrepresentation. See Reuter Aff., Ex. 15, p. 13-15. Mortensen could not identify 
anyone specifically, but listed three people as the only ones who could have possibly told 
him that Stewart Title would assist in the appeal. Id. Those people were John Holt, David 
English and Richard Mollerup. Id. All three have submitted sworn statements here and 
all three deny making such representations to Mortensen. Holt Aff., 12; English Aff., 3; 
Mollerup Aff., Ex. 13, 14. 
TIMELTNE 
The documentary evidence establishes the following timeline: 
9/23/94 North Idaho Title issues the Mortensen policy. Holt Aff., Ex. 2. 
111 6/02 Akers sues Mortensen and White for trespass and to quiet title, 
further alerting Mortensen to the access issue, possible title 
insurance negligence, and possible breach of both the Mortensen 
and White policies. Reuter Aff., Ex. 7. 
9/9/02 Trial began in Akers v. White and Mortensen 
1/2/03 District Court Findings of Fact and Conclusions of Law. Reuter 
Aff., Ex. 3. 
1 12 7/03 Mortensen letter to Holt regarding his grievances and emotional 
distress. Holt Aff., Ex. 9. 
51 1 4/04 Attorney Mollerup's letter to Mortensen informing him that Stewart 
Title will pay policy limits and end its obligations in the matter. 
Holt Aff., Ex. 6. 
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511 8/04 Stewart sends Mortensen $200,000 with letter ending relationship. 
No further contact between Stewart Title and Mortensen. Mollerup 
Aff., 7, 8 and Ex. 13, 14; English Aff., 3; Holt Aff., 12. 
5/25/04 Judgment entered in Akers v. White and Mortensen. Reuter Aff., 
Ex. 10. 
7/2/07 Mortensen files suit against Stewart Title of Coeur d'Alene. 
2/7/08 Stewart Title Guaranty Company substituted in as defendant. 
111. LAW AND ARGUMENT 
A. MORTENSEN'S FRAUD AND EMOTIONAL DISTRESS CLAIMS WERE 
NOT BROUGHT WITHIN THE APPLICABLE STATUTES OF LIMITATION. 
1. Fraud claims not brought within three vears must be dismissed. 
Mortensen's first cause of action is for "Misrepresentation and Fraud." He alleges 
that "Stewart Title represented to and promised Mortensen and White that it would see 
them through the entire legal action including a Supreme Court appeal if necessary." 
Complaint, 32. He further alleges that "when Stewart Title saw the size of the judgments 
against Mortensen and Whites, Stewart Title refused to defend Mortensen and White 
through the appeal process." Id., 33. 
Proof of fraud requires, among other things, clear and convincing evidence of a 
representation that was known to be false when made. Lindberg v. Roseth, 137 Idaho 222, 
225, 46 P.3d 518, 521 (2002). Mortensen's complaint makes clear that the facts giving 
rise to that claim are based exclusively on the alleged promise to defend throughout an 
appeal, and the subsequent breach of that promise by paying Mortensen policy limits and 
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numerous requests on the subject. When asked in Interrogatory No. 3 to identify who 
made the statements, Mortensen's answer reveals that he has no evidence that anyone 
actually did so: 
Agents andlor employees of Stewart Title Guaranty Company. Plaintiff 
further indicates that one or more of the following persons mav have 
represented to and assured Plaintiff that Stewart Title Guaranty Company 
would assist in the appeal of the district court decision: (1) David English; 
(2) Richard Mollerup; and (3) John Holt. 
Reuter Aff., Ex. 15, p. 13 (emphasis added). This answer, and his answers to 
Interrogatory Nos. 5, 6 and 7, reveal that Mortensen is simply guessing that a false 
statement was made, at least orally. Guessing does not suffice for a fraud claim, which 
requires clear and convincing evidence. Lindberg, 137 Idaho at 225. More to the point, 
though, Mortensen acknowledges in his answer to Interrogatory No. 4 that he received the 
May 18, 2004 Mollerup letter terminating Stewart Title's obligations to Mortensen. Id., p. 
13. That letter included a check for $200,000. There were no written documents 
promising a defense after that. In fact, after the May 18, 2004 letter, English, Mollerup 
and Holt all testify that they never represented to Mortensen that Stewart Title would 
assist with the appeal. Holt Aff., 12; English Aff., 3; Mollerup Aff., 7, 8. That, of course, 
is not surprising since they had paid Mortensen $200,000 - the full extent of his coverage. 
2. Emotional Distress claims must be brought within two vears. 
Mortensen's fifth cause of action seeks relief for emotional distress based on 
"Stewart Title's reckless and negligent actions." Complaint, 44. The statute of limitations 
for emotional distress claims is two years. Idaho Code 5 5-219. For purposes of the 
statute of limitations, intentional infliction of emotional distress is a continuing tort. Curtis 
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v. Firth, 123 Idaho 598, 604, 850 P.2d 749, 755 (1993). "By its very nature this tort will 
often involve a series of acts over a period of time, rather than one single act causing 
severe emotional distress." Id., 123 Idaho at 604. A continuing tort is defined as: 
[olne inflicted over a period of time; it involves a wrongful conduct that is 
repeated until desisted, and each day creates a separate cause of action. A 
continuing tort sufficient to toll a statute of limitations is occasioned by 
continual unlawful acts, not by continual ill effects from an original 
violation.. . . 
Id., 123 Idaho at 603, citing 54 C.J.S. Limitations ofActions 9 177, at 231 (1987), 
emphasis added. 
When a continued injury is involved, the cause of action accrues when the conduct 
ceases. Id. The continuing tort concept, however, is not intended to, "[tlhrow open the 
doors to permit filing these actions at any time. The courts that adopted this continuing 
tort theory have generally stated that the statute of limitations is only held in abeyance 
until the tortious acts cease." Id. at 604. 
Stewart Title ended its relationship with Mortensen on May 18, 2004, thereby 
ceasing any alleged tortious conduct after that date. Holt Aff., Ex. 6. Assuming, 
arguendo, that Stewart Title engaged in continuous tortious conduct prior to May 18, 
2004, any claims based upon such conduct would be barred pursuant to Curtis. 
Furthermore, none ofthe facts set forth in the complaint are alleged to have occurred after 
that date. Because this claim was filed on July 2, 2007, causes of action accruing before 
July 2, 2005 are untimely. John Holt's Affidavit confirms that to be the case. Holt Aff., 
10-12. The claim should be dismissed. 
MEMO IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT- 9 
K \2023782\00026\17034-TR\17034P24SO 
walking away. That occurred no later than May 19, 2004. Mortensen failed to file suit 
until July 2,2007. 
A cause of action for fraud is subject to a three-year statute of limitations. Ryan v. 
Old Veteran Mining Co., 37 Idaho 625, 625, 218 P. 381, 384 (1923); McCorkle v. 
Northwestern Mutual Lfe Ins. Co., 141 Idaho 550, 554, 112 P.3d 838, 842 (Ct. App. 
2005). Application of the statute of limitations does not depend on when the plaintiff 
should have been aware that something was wrong. As used in the statute, "discovery" 
means the point in time when the plaintiff had actual or constructive knowledge of the 
facts constituting the fraud. McCorkle, 140 Idaho at 555. Knowledge will be inferred if 
the allegedly aggrieved party could have discovered the fraud by the exercise of due 
diligence. Id Given the three-year statute of limitations, if Mortensen had "actual or 
constructive knowledge of the facts constituting fraud" before July 2, 2004, his claim is 
untimely and must be dismissed. 
Stewart Title terminated its obligations to Mortensen by letter dated May 18, 2004. 
That letter presumably is Mortensen's evidence of the "falsity" for purposes of proving a 
fraud claim. That letter was faxed to his lawyers on the 18"' and sent to him that day by 
overnight mail. Holt Aff., Ex. 6. Mortensen therefore got the letter no later than May 19, 
2004. Construing the facts in Mortensen's favor, he knew on that date (if not before) that 
Stewart Title was not going to defend him through an appeal, which is what he alleges in 
Count I to have been the misrepresentation. Construing the facts in his favor, the three 
year statute required him to bring a claim no later than May 19, 2007, which he failed to 
do. His claim must be dismissed. 
Stewart Title explored Mortensen's fraud claim in the written discovery attached 
to the Reuter Affidavit as Exhibit 15. Mortensen provides no documents in response to 
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Mortensen's third cause of action alleges breach of contract. Specifically, 
Mortensen alleges that he "had a contract by virtue of the Title Insurance Policy." 
Complaint, 37. That policy was issued by North Idaho Title and underwritten by Stewart 
Title. Holt Aff., 5. Mortensen alleges that Stewart Title "was obligated to defendant 
Mortensen throughout the [Akers] Lawsuit, including the appeal and subsequent 
proceedings in order to defend Mortensen's access over the Access Road." Complaint, 
38. He claims the contract was breached when "Stewart Title failed to fully defend." Id., 
39. Thus, it is clear that the contract at issue was the title policy, and that the alleged 
breach was Stewart Title's decision not to stay in the Akers case. 
Mortensen has no claim for breach of contract unless he can prove that the title 
policy required Stewart Title to "defend him throughout" the Akers case. The policy 
contains no such requirement. See Holt Aff., Ex. 2. In fact, the policy specifically allows 
Stewart Title to do exactly what it did: pay the policy limits and terminate its obligations 
to its insured: 
6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERMINATION OF LIABILITY. 
In case of a claim under this policy, the Company shall have the 
following additional options: 
(a) To Pay or Tender Payment of the Amount of Insurance. 
To pay or tender payment of the amount of insurance under this 
policy together with any costs, attorneys' fees and expenses incurred by the 
insured claimant, which were authorized by the Company, up to the time of 
payment or tender of payment and which the Company is obligated to pay. 
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Upon the exercise by the Company of this option, all liability and 
obligations to the insured under this policy, other than to make the payment 
required, shall terminate, including any liability or obligation to defend, 
prosecute, or continue any litigation, and the policy shall be surrendered to 
the Company for cancellation. 
Holt Aff., Ex. 2. 
The policy allows Stewart to do the very thing that Mortensen claims is a breach. 
"Where the language of an insurance policy is susceptible to but one meaning, it must be 
given that effect." McGilvray v. Farmers New World Life Ins., 136 Idaho 39, 44, 28 P.3d 
380, 385 (2001). In McGilvray, the Idaho Supreme Court affirmed the trial court's award 
of summary judgment in favor of the insurer. Summary judgment is appropriate here 
too. 
C. STEWART TITLE'S EXERCISE OF ITS CONTRACT RIGHTS CANNOT 
CONSTITUTE THE BAD FAITH PERFORMANCE OF THAT CONTRACT. 
Mortensen's fourth cause of action alleges Stewart Title's bad faith performance of 
the title insurance contract. The only "performance of the contract" that Mortensen 
alleges in his complaint is Stewart Title's failure to defend Mortensen throughout the 
Akers lawsuit. See Complaint, 132, 33, 38, 39. Like the breach of contract claim, the bad 
faith claim is premised upon a decision that the policy contract expressly allows Stewart 
Title to make: pay the policy limits and thereby terminate its obligations. Holt Aff., Ex. 2. 
Stewart Title's exercise of its contract rights cannot constitute the bad faith performance 
of that contract. In fact, even if the contract language was f'fairly debatable," which it is 
not, Stewart Title would still be entitled to summary judgment on the bad faith claim 
under McGilvray v. Farmers, where the Idaho Supreme Court affirmed the trial court's 
award of summary judgment for the insurer on the plaintiffs claim for bad faith refusal to 
pay benefits. McGilvray, 1 36 Idaho 39,45-46. 
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Not only is the bad faith claim without merit under the express terms of the policy, 
but a claim arising from any conduct that could possibly constitute bad faith would be 
barred by Idaho's four-year statute of limitation. See Idaho Code $5-224. Stewart Title's 
decision to terminate its obligations to Mortensen was conveyed to him no later than May 
19, 2004, the date the May 18Ih letter was delivered. All other Stewart Title conduct 
referenced in the complaint occurred well before that - in fact it all occurred before or 
during the Akers trial in 2002. Mortensen himself complained bitterly about several 
pretrial events in his January 27, 2003 letter to Stewart Title's John Holt. See Holt Aff., 
Ex. 9. Nothing Mortensen alleges or could allege occurred after July 2, 2003, the last date 
on which a bad faith claim would be within the four-year statute of limitations given that 
he did not file the complaint until July 2, 2007. 
For example, the complaint herein references Stewart Title's offer to purchase 
property from Akers. Complaint, 9-13. It alleges Stewart Title failed to tell Mortensen 
about that offer and that it failed to tell him that it thought there was an access issue. Id. 
Mortensen alleges that these events all occurred before Akers filed suit in January 2002. 
Id. John Holt's Affidavit confirms that he spoke to Akers in 2001. See Holt Aff., 11. 
Mortensen also alleges that he did not learn about Stewart Title's contact with Akers 
"until she testified about it in court." Complaint, 16. The trial transcript reveals that 
testimony occurred on September 1 1,2002. Reuter Aff., Ex. 1 1, p. 347. 
In addition, Mortensen's complaint also makes reference to Stewart Title getting 
the Bakers to quitclaim the triangular parcel to Mortensen. Complaint, 20. Stewart's 
efforts in that regard, including the quitclaim deed to Mortensen, occurred before the 
Akers trial. Complaint, 19-23. Mortensen's own letter of January 27, 2003, shows that he 
has been aware of these events since before that date. See Holt Aff., Ex. 9. 
MEMO IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT- 12 
Stewart Title asked Mortensen two interrogatories designed to uncover every 
- 
detail of his allegations of bad faith. See Reuter Aff., Ex. 15, p. 16, 17. His answers 
referenced all these same allegations: failure to provide access to his property, contacting 
Akers without speaking to him first, and failing to act in good faith by trying to solve the 
access issue by acquiring Baker's property. Reuter Aff., Ex. 15, p. 16, 17. Stewart Title 
paid Mortensen the policy limits, thereby fulfilling its obligations on the access issue, so 
there can be no claim on that issue. Its dealings with Akers and Bakers all occurred 
during or before the 2002 Akers trial. If Mortensen were to try to morph his complaint 
into stating a claim that Stewart Title's dealings with Akers or Bakers somehow constitute 
the bad faith performance of the insurance contract, that claim would be untimely under 
Idaho's four-year statute of limitations, because all such acts occurred in or before 2002. 
See Idaho Code $5-224, Count IV should be dismissed on summary judgment. 
D. MORTENSEN'S PUNITIVE DAMAGE CLAIM SHOULD BE DISMISSED 
BECAUSE HE HAS NO CAUSE OF ACTION AGAINST STEWART TITLE. 
Mortensen's second cause of action is for punitive damages. Complaint, p. 5, 6. 
Punitive damages are a remedy, not a cause of action. If the court dismisses the fraud, 
emotional distress, breach of contract and bad faith claims as requested, there is no 
liability and thus there can be no award of punitive damages. 
IV. CONCLUSION 
For the reasons set out above, Stewart Title respecthlly requests an order granting 
summary judgment in its favor as to all counts. 
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DATED this 19th day of February, 2008. 
& Todd Reuter, ISB # s 
Attorneys for Defendant 
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DEFENDANT'S NOTICE AND 
MOTION FOR SUMMARY 
JUDGMENT 
TO: THE CLERK OF THE COURT; 
AND TO: Plaintiff, Vernon Jerry Mortensen; 
AND TO: Sam Johnson, attorney for Plaintiff. 
PLEASE TAKE NOTICE that Defendant Stewart Title Guaranty Company will 
bring on for hearing its Motion for Summary Judgment on Tuesday, March 18,2008, at 
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3:30 p.m. at the District Court of the First Judicial District, State of Idaho, in and for the 
County of Kootenai, before the Honorable Lansing L. Haynes. 
Defendant moves this Court for an order granting summary judgment dismissal of 
the case, pursuant to Civil Rule 56. Defendant further seeks an award of its attorney fees 
and costs pursuant to Idaho Code 5 1 2- 120(3) and 5 12- 12 1.  This motion is supported by 
Defendant's Memorandum and by the affidavits of John Holt, Richard Mollerup, David 
English and Todd Reuter being filed herewith. 
DATED this 19th day of February, 2008. 
Attorneys for Defendant 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on 19~"  day of February, 2008, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Hand Delivery Sam Johnson 
Facsimile Transmission 405 South Eighth Street 
First Class Mail Suite 250 
>( Over Night Delivery Boise, ID 83702 
7Email Fax No. 208-947-2424 
samRtreasurevalleylaw~ers.con~ 
T c i 3 % l -  Todd Reuter 
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Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 
'Boise, Idaho S3702 
Telephone: (208) 33 1-21 00 
Facsimile: (208) 947-2424 
snm@treasurevallevlawver~. cam 
Idaho State Bar No. 4777 
Attorneys for Plaintiff 
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STEWART TIl'LE GUARANTY 
COMPANY, 
STATE OF ) 
)ss. 
COUNTY OF ) 
AFFlDAVIT OF PLAINTIFF VERNON 
JERRY MORTENSEN 
COMES NOW, Vernon Jerry Mortensen, being first duly sworn, upon oath, and 
states and alleges as follows: 
1 
1 .  
1 am the Plaintiff in the above-entitled matter; the statements contained 
herein are made of my p w n  personal knowledge and are true and correct to the bast of my 
information and belief; I filed the instant suit on July 2, 2007; 1 hereby declare that the 
' >  7 
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C , . . a  
w - w -  o rnui.1- a 
facts as alleged in the Complaint, on file herein, are true and correct, based upon my 
personal knowledge, information, and belief. 
2. On or about September 22, 1994, I purchased a 160 acre parcel of real 
property situated in Kootenai County from Floyd and Stella Peplinski. 
3. In conjunction with the purchase of the 160 acre parcel, the Defendant 
Stewart Title Guaranty Company (Stewart Title) issued a policy of title insurance 
whereby it agreed to and did insure my right of title and access to the 160 acres of  land, 
The access route insured by Stuart Title traversed over and across property owned by 
Dennis and Sherrie Akers. At no time do I recall Stewart Title ever delivering a copy of 
the policy of title insurance to me. 
4. After purchasing the property in 1994, I regularly and continuously used 
the aforementioned access route to travel to and from my property. I had used the access 
route for personal, recreational, commercial, and agricultural pursuits. Over the years, I 
had performed maintenance/repairs and improvements to the access route. 
5. In 2001, I sold the northem 80 acres of the. 160 acres to David and 
Michelle White, husband and wife. Based upon information and belief, Stewart Title also 
issued a policy of title insurance to the Whites whereby it agreed to and did insure the 
Whites' right of title and, access to the 80 acres of land I sold to them. 
6.  Sometime thereafter, Stewart Title Guarantee Company, based upon 
information and belief, recognized the existence of a problem relating to my legal right to 
access my property, and the Whites' legal right of access to the parcel I deeded to them. 
7. Thereafter, Mr. John Holt, acting on behalf of Stewart Title, contacted 
Dennis and Sherri Akers and offered to purchase from them a small parcel of property 
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and notified the Akers that Stewart Title needed that small parcel to provide legal access 
and easement to my property and the property I conveyed to the Whites. According to 
Mr, Holt's affidavit, he made the above referenced contact sometime in late 2001. 
8. Stewart Title failed and/or refused to notif>? or inform me in any way that 
it believed there was an accessleasement problem, that it had talked to the Akers in an 
effort to m e  the access/eascment problem or that it tried to purchase property from 
Akers to fix the problem. This information was entirely kept secret from me by Stewart 
Title. 
9. Once Stewart Title notified the Akers of. the access problem, it triggered 
the Akers to file suit against me for, among other things, trespass. This lawsuit was filed 
on January 10, 2002, in the In The District Court Of The First Judicial District Of The 
State Of Idaho, h And For The County of Kootenai, Case No, CV-02-222, a true and 
correct copy of which is appended to the Affidavit of Todd,Reuter In Support Of Stewart 
Title Guaranty's Motion For Summary Judgment, 
' 10. Upon the Akers commencement of their lawsuit, Stewart Title first 
provided the Whites with a defense and thereafter also tendered a defense to me and 
responded to the Akers lawsuit on my behalf. 
11. I did not Iearn of the discussion John Holt of Stewart Title had with the 
Akers, Stewart Title's offer to purchase property from the Akers, and Stewart Title's 
opinion that my access route across Akers' land was questionable until Mrs. Akers 
testified about it in open court during the trial in the above rehenced matter. This 
testimony occurred on or about September 11,2002. 
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12. During the above referenced lawsuit, another issue developed concerning 
my access over the east end of the access route. In an effort to resolve this problem, 
Stewart Title purchased a snlall, triangular shaped parcel of property from Ms. Kathryn 
Baker which was then quitclaim deeded to the Whites and me. Stewart Title recorded the 
Quitclaim Deed and represented to and assured me that I owned the triangular shaped 
parcel. Ownership of this triangular shaped parcel was disputed throughout'the lawsuit 
started by the Akcrs. During the lawsuit, based upon the representations of ownership 
made by Stewart Title, the Whites and I began making improvements to the triangular 
shaped parcel. 
13. Following a court trial in the Akers suit, the district court held that I did 
not have an easement to my property, that I had trespassed by making improvements to 
the triangular shaped parcel and that T was liable to the Akers for damages for trespass, 
emotional distress and punitive damages. 
14. After the decision rendered by the district court in the Akers lawsuit came 
down, Mr. John Holt of Stewart Title represented to and assured me that it would assist in 
appealing the district court's decision. Mr. Holt made these representations over the 
phone and in writing. In fact, in his letter dated January 24,2003, Mr. Holt indicated: 
As stated in previous correspondence Stewart's obligation 
under the Policy is to cure the lack of right of access to or 
from the land (see Paragraph 9 of the Conditions and 
Stipulations). Stewart is work in^ to cure the access issue in 
a diligent manner through the litigation and will continue to 
do so via the Reconsideration and/or Ameal Process. 
(Emphasis added). A true and correct copy of Mr. Holt's letter is appended hereto as 
Exhibit ''A'', Thereafter, on March 17, 2004, Mr. Holt confirmed Stewart Title remained 
committed to an appeal: 
'- 2' '. 
AFPIDAVX'T OF PLAINTIFF VERNON JERRY MORTENSEN - 4 
Based on the new trial, the post trial briefs and proposed 
findings and conclusions ReaganIYost both expressed 
confidence the ludge would reverse himself and both 
recommended that we sit tight and wait for the Judge's 
decision. However, in a worse case scenario if the Judge 
peruetuates his original findinns and conclusions then our 
course of action will be to file an appeal, 
(Emphasis added). A true and correct copy of Mr. Holt's letter is appended hereto as 
Exhibit "B". 
15, Stewart Title's attorney, Mr. Richard W. Mollerup, made similar 
representations and assurances to me over the phone and in writing. In fact, in his letter 
dated February 19,2003, Mr. Mollerup indicated; 
Stewart Title has provided you with a defense for all claims 
made [by] Dennis or Sherrie Alters in the lawsuit b y  
retaining Michal Reagan. That agreement to defend was 
subject to a reservation of rights that Stewart Title may not 
be Iiable for damages based on certain allegations in the' 
lawsuit. Stewart Title intends to continue to ~rovide vou 
with a defense to all claims in the lawsuit throughout the 
damage ~ h a s e  of the trial and ~ossible a motion for 
reconsideration or an auueal to the Idaho Su~reme Court. 
(Emphasis added), A true, and correct copy of Mr. Mollerup's letter is appended hereto 
as Exhibit "C". Thereafier, on March 26, 2003, Mr. Mollerup sent me another letter 
wherein he ratified Stewart Title's commitment to represent me on an appeal: 
As you are aware, on March lgt", 2003,' Judge Mitchell 
denied Mr. Reagan's motion for a 54(b) certificate. 
Therefore, as I am sure Mr. Reagan has toId you, no appeal 
can be filed until after the damage phase of the trial. With 
regard to your request for a commitment from Stewart to 
ameal Judge Mitchell's decision. I believe Stewart has 
already give you that commitment unl.ess the case can be 
settled earlier. 
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I (Emphasis added). A rrue and correct copy of Mr. Mollcrup's Ism is appended h e m  
as Exhibit "D". 
16. Not long after receiving the above referenced correspondence, Stewact 
Title changed its position and refused to continue defending the Akers lawsuir and to 
pursue the appeal of Judge Mitchell's decision. I was notified of Stewan Title's change 
in position by way of correspondence dated May 14, 2004. In rhis correspondence Mr. 
Mollemp stated - 'Therefore, as a result of' this payment, Stewart Title will &ot vmsecute 
u ~ e a l  afthe iudwnent to be entered in the above referenced action, nor will it ~ o s t  a 
s- to stay the execution ofthe judgment." 
17. A s  a result of the above referenced reversal of fortune, 1 have been forced 
to retain counsel to assist me throughout the appeal and further proceedings irl the lawsuit 
without any assistance, financial or otherwise, .from Stewart Title. The lawsuit has lasted 
over five years, is still on going, and has cdst me hundreds of rhousands of dollars to 
defend since Stewan Title refused ro continue with the defense. 
18. I relied KO my great financial and emotional detriment on xhs 
representations made by Stewart Tirle to proreot my right of access to my property. 
Funher this nffmnr sayerh naught. 
DATEDthis- 9 day ofMarch, 2008. 
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Subscribed and sworn to before me by Vernon Jerry Mortensen this day of 
March, 2008. 
WITNESS my hand and official seal. 
Notary Public for State of 
Residing at: 
Commission Expires: 
' CERTIFICATE OF MAILING. DELIVERY, OR FACSIMILE TRANSMISSION 
I CERTIFY that on the day of March, 2008, I caused a true and correct 
copy of the foregoing document to be: 
JOHNSON & YONTELEONE, L.L.P. 
' Cl mailed 
O hand delivered 
@.transmitted fax machine 
to: (509) 444-7872 
~ t t o r s ~ s  for Plaintiff 
Todd Reuter, Esq. 
Kirkgatrick & Lockhart Preston Gates Ellis , L,L.P, 
618 W. Riverside Avenue, Suite 300 
Spokane, WA 9920 1-0602 
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John Hot, Em. 
FieM Cueternor 8 a ~ I c e  Rspmaentall~ . . 
January 24.2003 
VJ & Morti Mortensen 
121 W. Prairie Ave. 0196 
Hayds~, Idaho 83835-8286 
David L. 6 Michelle White 
1970 E, Harsehaven Ave. 
Post Falls, LD 83854 
Re: ITS No. 013400473 
. 0-9993-361377 ("Policy") 
Vernon Jerry Mortcnsan and Marti Ellen Martensen (Ynsuredn) . . 
Akers u. White Case No, CV 02-222 
. '  
Daar Mr. b Mrs. Martensen and .Mr. & Mrs. White: 
.- 
Stewart Title Guaranty Company ("Stewart") is.working towards the rwolution of the access 
t o  the insured property and is eridsavoring to  raolve the matter as quickly 0s possible. 6ivm the 
frequency of your contact, this letter will provide a furlher st~tus update regarding the accass 
issue &d clarification of Policy coverage. 
As s~ated in previous cerrespondence, the Motion for  .Recanoidsratlon and/or the Appeul will 
be decided shortly after the Order is certified as fiwl. fn the interim before the Order is 
finalized, ws continue ?o weigh the volue in wch option. The Appeal has merit in addressing the legal 
arguments per9aining t o  the Judge's decishn on the various asement theories, However, the 
Motion for Reconsiderotion must be given further thought a$ it could bdter poarture your position 
for the AppaI,  
As stated in corresporidence Stewart's obligation under the Policy is t o  cure the 
lock of right of access.to or from the land (bee Pamgrclph 9 of the Conditions and Sfipulotlons). 
Stewart is working t o  cure the ockess i8sue in a diligent manner through the litigation and will 
continue t o  do SO via the Recan~idirotion and/or A p p d  process. However, we mus.~~~smphogize.-thot . .....,.. ..*.--.. . 4  : 
1 .  
.consequential damages derir,, from t o r t  conduct, loan isaues and ather incldental matters are not 
covered. To the extent the tort and consequential lnatfers have been intertwined with the ongoing 
litigation stewan has absorbed the litigation caata md upmaes due t o  diff icutt iu exprraaed in 
separating the cavered a d  non-covered ospscts. However, it is sleor ?hot the Judge hm separofed 
t h d s  issues ond wi l l  oddress the domagcs In a second phoa'e o f  t h e  trial. Stewort will not &fwd 
these matters and will net  cover any damages osgociu?ed with thot conduct (see Rrogroph 9 at  the 
Condit ians and 5 tipulations). 
- You have made P point of stating thot you merely walked or traversed the praperty that  was 
insured wirh access.' Unfortumtcly, if seems the Judge determined your conduct went above and 
beyond walking and traversimg fhe proparty and that your actisis oddi.)ionolly vlolated and/or 
disregarded laws. Please see Paragraphs 38,45,49,50,51 and 54 of Findings of Fact wherein the 
Judge finds that you violated andlor disregarded County Ordinances regarding permitted glits, 
subdivision and building requirements. A t  Paragraphs 44,47,55 and 58 of the Findings of Fact the 
Judge finds that you damaged the plaintiff's fence, gate, lock, trae, pickup, timber, driveway, rml 
property and other properry and thot you diverted water onto the plaintiff's property and further 
damaged the driveway and plaintiff's property. The Judga corrdatas these  ind dings t o  his 
Conclusions of Low a t  Paragraphs 12,13,17,18 and 21 wherein the Judge summarizes your actiom as 
molicious, oppressive, wanton conduct that was grossly negligent and punitive in nature, While you' 
have disputed )he Judge's Findings o f  Fact and Conclusions regardjng your conduct it is c i u r  the 
Judge dayermined your actions t o  go far beyond walking or traversing the property, th is  tortious 
conduct Is not covered under the Policy and Stewart will no? pay damages associated thereto. I n  
addition, in as much as your actions creoted adverse claims or were c r a t e d  subsequent t o  Date of 
Policy games as d further exclusion from coverage (sea Paragraph 3 (a) and (d) o f  the Exc!uaions 
From Coverage). 
Also. and as stated in previous correspondsnce, the Policy insures access hut does not  insure 
the quqllty of that access, h other words, the Policy d o a  not insure thatoccew is for a specific 
width o r  expanded use. 1t is fus ib le that Reconsideration and/or Appeal will ochiave the objective 
of curing access but may not cure the quality aspect. The Pollcy d o u  not insure $he iraured'r 
intended use of the property, This could result in you having accsrr but not of a quality that would 
permit you t o  develop the property t o  your rexpectatians. 
Further, in as much as other actions attributable t o  you 09 described in tho Findings of 
Facts and Conclusions o f  Low crated adverse cloims or were crated subsequent t o  the Date of 
Policy or were not known t o  STewart and not recorded in the'public records a? bafc af Policy but 
known to  the insured and not disclosed in writing t o  Stewart prior t o  the date the Insured become 
an insured they are cxcluded from coverage (See Paragraph 3, (a), (b) and (d) o f  the Exclusions 
f rom Coverage). 1; particubr, at Paragraphs 31 md 48 o f  rhs findings of Fast the Judge finds 
tho? d~fendant Mortensen hod knowledge o f  lack o f  occess at or  just prior to his purchase and ?ha+ 
he purchoaed ?he property for  a reduced price. This is underscored in the Concluolons of Low at 
Paragraph 7. fn as much as you knew abaut the lack o f  access and did not disclose such information 
in writing prior to  The date you became on insured then the matter  is excluded from coverage. Zn os 
much as you may have already received compensation f o r  t h e  lack o f  access via a reduced price 
off e a s  coverage as well, 
Further, and as stated in previous correspandence, Stewart forges aheud with the litigation 
but is looking a t  other options t o  address occese and resolve this matter. We have identified aix 
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I .  . ' possible olternatc access rou. .. In parSiculor these are I).the route fr.. , ,  direct south through 
state land and through a number of .10.0cre parcels t o  Statcline Rorrd; 2) 0 route due west from 
Dave White's 10 acre parcel ond onto Stateline Road: 3) a route due west from the middle acreage 
straight along rhs ssctlon 24/25 border and onto Stotrlinc Road;.4] a rou?e through the Reynold9 
property: and, 6) a route west of  tha narfh acreage through.whot appeors t o  be o subdivision. It is 
also possible thot settlement could still be reached wlth Akers or that other routes should be 
,explored or that we will settle with yau under the Policy prowisians if applicability exists given the 
reservations expressed above and in previaus correspondence. 
We understand thc persoml importance and urgency of the matter t o  you ond are 
endeavoring t o  resolve this matter as quickly a6 poasibls. I n  this regord your caapcrotion and 
assistance wlth maps a d  con~dcrs is appreciaied, Please call if you hove ony questtons and we will 
continue t o  keep you posted of dsveloprnento, 
Sincerely, 
Field Customer Service Reprcsentotive 
f l - ,  - 
.- .: 
8 - - _ _  _ _._.,., ' 1 -LCL  -,-, , ans lu i  I u r ¶r.t~tn r I *I hln lns~r  fin- I u3anu ! A 4 I h l 3 Q  
L t i t l e  guaranty company 
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March 17, 2004 
bavid White 
1970 E. Horsehoven Ave. 
Post Falls, I0 $3854. 
Re: Our File ITS No. 013400473 
Policy No, 0-9993 - 2032073 coiner's Policy") 
David L, White and Michelle V, White ('Insured") 
Aksrs v. White Cose Na. CV 02-222 
Dear Dave: 
, 
This letter la a follow up t o  our rccrnt telephone convsrsotions regarding thc,statur of the 
case and expactotlonsl A t  this time the new trial has~eoncludtd and voluminous post ,rial briefs and 
proposed findings of facts and conclusions of  law hove been submitted from both sides. 1 have 
made contact with Terri Yost who advised she ontlcipotu o declslon from the Judgr any day. 
Based on the new trial. the post trialbriefs and proposed findings and conelrui~ru 
R m @ Y o s t  'ba th expressed confidence the Judgr would reverse hidel f  and both rscommaded 
"' . 
tho? we sit tight and waif for the Judge's decision. However, in o warse case s c r r ~ r l o  If the Judge 
perpstuotes his original findings and conclusions then our course o f  aclion will be t o  file an appeal. 
Rmgan/Yasf both recommanded that we also hold o f f  pursuing action in opening up the oltsrhote 
rwd until the Judge randws on adverse decision. It wad determined that such on effort a? this 
time be premature and counterproductive. As such, if m appeal were necessary then 
procecdingrio open up the oltwnate road would also ensue. 
In the best-case scenario the Judge will reverse himself and grant the easemat. This 
conclusion would address the underlying title Issue but would also undoubtedly have a great impact 
on the damage part of the trial. Both R q o n I Y o s t  expressed optimism that a favorable conclusion 
would raverse many of the originul findings as t o  responsibility o f  damages and would even perhaps 




+ create damages against the p.-rntlff, Howsvcr, thair recommendation is ru watt for the Jud9e1g 
decision as too much is left t o  speculation ot this point. 
As we are optimi.stic the Judge will reverse himself we mticipafe the underlying title issus 
will be resolved 4s well as many of  the ancillary issues thot hove been crcated in this litigation. 
Howauer, as we discussed if there are specific issuas/l+ems you want t o  discuss now if 'would bc best 
far you t o  put rhem in writing t o  us. Same of these may be resolved with o favorable decislan a d  
may not need t o  be discussed at length at this time while others.may be worth idantifylng noM and 
trying t o  address. 
Piense call if you have ony questions and I look forward t o  your list so thot we can help t o  
address some of yaur concerns as we woit for o decision from the Judge. 
Field Customer Service Representative 
cc: Koren Storlle 
PAULA. MICE 
M. O m O l l Y  CMBREY 
KlMML I.. UOW&)rTI 
U60FFR6Y J. MCCONNPLL'? 
DAVID 6. M E R R l l L  
WAYNE V h4RULEMAN 
ROBERT L M l U R  
RLCURD W. MOUBSCUP 
W, BW SLAUGHl3R 111 
mPP R. SY US' 
'I'HAUY V. VANCtiT 
ARNOLD L WhGNeR 
F&lA,N & M U R  LLP 
BUSLNBSS LAW REAL ESTATE LAW a CONBTRUCTION LAW 
964 BROADWAY AV6., SWTE IW 
BOISE. IDAHO 13706 
'UCENJ8D IN WAHO & CALIFORNIA 
TLIC8NSED IN R I M  & VtAH 
ftfJCEWSfED IN 1DAW AhlU NO, M A R I M  ISLANDS 
Sendn'e E ~ M d l  
Mr. ~ a v i d L .  White and Michelle V. White 
1970 E. Horsehaven Ave. 
Post Falls, ID 83854 
Mr. Vcmon 3.. ~okeneem and Marti E. Moncnsell 
2600A East Seltice Way, #I79 
Pnst Fails, JD 83854 
Re: ' .  Akms v, White; Casc No. CV 02-222 
Our..File No, 8684.005 
Dear Mr. and Mrs. White and Mr, and Mrs. Mortensen: 
As you are aware fiom my phone conversations withMr. Martensen and Mr. Whi ta, this firm 
has been retained by Stewart Title Company in connection with its obligations under the policies of 
title insurance issued to both of you forproperty which is the subject of the above-refenabed lawsuit. 
h ~ o ~ c c t i o n  therswirh, I have: reviewed the Findings of Fact and Conclusions of Law issued by 
Judge Mitchell dated January 2,2003, 1 have also reviewed your title insurance policies and the 
cnrrespondence between you and Stewan Title Company- 
Stewan Title has provided you with a dcfenge for all claims made Dennis or Shcrrie Akm 
in the lawsuit by retaining Michael Reagan. That a p m m t  to defend was subject ta a:nservation 
of rights that Stcwart Titlemay not be liablc for darnalgae based on certain allegations in the lawsuit, 
Stewari Title intends to continue to provide you with adefense to all claims in the lawsuit throughout 
the damage phase of the trial end possible a motion for reconsideration or an appeal to the Idaho 
Supreme Court, The decision lo file post-trial motion8 or appeals will be made in soqsultatian with . :  .. , r.+, 
Exhibi i' (Y 
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Mr. David Lo White ,md Michelle V, White 
Mr. Vernon J. Mortensen and Marti E. Mortmsen 
February 19,2003 
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Mr. Reagan and you based upon the likelihood that specific issues decided in the District Court may 
be successfully appealed. This fum will not get involved in those issues because we do not 
represent you in that lawsuit. 
Stewprt Title continues to reserve its rights to deny liability for any judpent rend& 
against you which may arise out of conduct as opposed to lack of access to your pmpsrty insud 
unda your respective title insurance policies including treibid and punitive damages. khmo is an 
obvious difference of opinion bctwcen you and Stewat ?it16 regarding its liability to you unda the 
poficiss of title insurance. It is my impression from reviewing the correspondence that that 
diffmnce of opinion will not likely be resolved through diseuesions. I have, therefore, suggested 
that Stewan Title file a declaratory judgment action to obtain ajudieial determination ofits liability 
un,der the policies. That will require litigation between you and Stewart Title. Please be aware that 
Stewart Title would not be asking for anything from you in that litigation; only a determination o f .  
the coverage issues under the title insuranoe policies which, in my opinion, would benefit all parties. 
'In,.your correspondence and my phone convereations with you, you have stated that . 
communioation with Stewart Title is hporlant. I agree, Tha1 is .p'@t of the reason I have b e a  
retained by Stewart Title. In the fume, that communication will be throughme. However. you must 
cldarlv unders nd that I r Stewart Title -. Mr. Reagan represents you, but only 
in  the contex:f the l i t i g z i t h  Mr. and Mrs. &em and not in connection with any policy 
coverage iseueb. I itrongly recommend that lioth df you aeek the advice of independkt counsel, f 
know both ofyou have told me that you have discussed the issues with an attorney; however, I think . 
i t  would be very beneficial if you would retain counsel for the limited basis of authorizing them to 
discuss any coverage issues directly with me. 
You have also asked about alternative access routes. 1 notice that Mr. Martensen provided 
Stewm Title with a map showing someposi;ibla alternate access routes. Stewart Title is proceeding 
w.ith exploring alternate acceas. Toward that ~ n d ,  Stewart Title has quested more dctailed.mape 
,and the ownerships of th.c properties which may provide access, I have asked Stewart Title to k~ 
me informed as to their progress and I, in turn, will keep you informed. 
Stewan may also explore settlement options with Mr, and Mrs. Akers. Any settlement 
discussions will be in conjunction with Mr. Reagan and you will be infoxmed, 
In any event, none of us know the extent of what darnagos may be assessed until the 
completion ofthe damage phase of the lawsuit and the damination of any appeal that meybe filed. 
Mr. and Mrs. David L, White 
1.I Mr, and Mn; Vemon J, Mortensen 
March 26,203 
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however, I would like to make you aware of the following provisions in your policy of title 
insurance. 
Paragraph 6(b) of thc Conditions and Stipulations ofthe policy reads in relevrmt part 
a6 follows: 
.-,..- 
6, OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERRnNATION OF LIABILITY, 
In case of a claim under thja policy, the Company shall have the 
following additional options: 
b) .To Pay or Otbenvise Settle Whb Parties Otber than the 
lnsurcd or Witb +be Insured CJaimant. 
(i) to pay or otherwise settle with othqrpartj~s for or in thc name of 
an, imaar~d claimant nny olnim ineurcd againgt : under this policy, 
together with any costs, attorneys' fees and expenses incurred by the 
imured claimant Prhioh were authorized by the Company up to the 
time of payment and which the Compmy is obligated to pay ... 
Paragraph 416) reads in rdevant part: 
4. DEFENSE AND PROSECUTION OF ACTIONS; DZTTY OF 
INSURED CLAIMANT TO COOPERATE. 
(d) In all cases where this policy permits or requires the Company to 
prosecute or provide for the defense of tlny action or proceeding, the 
insured shall secure to the Company the right to sa prosecute or 
provide defense in the action or proceeding, and all appeals therein, 
and permit thc Company to use, at its option, the name of the insured 
for this purpose. Whenever requested by the Company, the insured, 
at the Company's expense, shall give the Company all reasonable aid 
(i) in any action or proceeding, securing evidence, obtaining 
1 4  YMZM/ MZM P-YZ' I  
Mr, and Mrs. David La White 
Mr, and Mrs. Vernon J, Monensen 
March 26,2003 
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wiheaws, prosecuting or defending the action or pmcerding, or 
effectiqg eettlement, and (ii) in any other l&ful act which in the 
opinion of the Company may be necessary or desirable to establidh 
the title to the estate or interest as insured If the Company is 
prejudiced by the failure of the insured, to furnish the required 
cooperation, the Company's obligations to the insurad undcr rhe 
policy shsll terminal e, ino) uding any liability ar o bligst ion to defend, 
prosecute, or continue any litigation, with regard to the matter or 
matters requiring such cooperaUon, 
Please note that parap& 6(b) grants ~ t s &  the dght to settle the hcerksra d 
Paragaph 4(d) contains F u r  obligation to cooperate with Stewart with acts which, in Stewart's 
opinion, will establish access to tile properly, That paragraph further provides that S t e w e s  
obligations under the policy terminate if it is prejudiced by your failure to cooperate. 
It is my undersrandng that Mr. R e q m  has fully communicated with you with regard 
to the legal aspects of the litigation with Akm. 7 will k& you i n f o r d  by letter of issues a 
developmentn as I became aware of thm. In the fiturn, please feel free to commu'hicate with me, 
however, booauac .of the patential disagreement between you and Srewart regarding the' ullimats 
coverage Mder the policy, 1 would appreciate your communication in writing. 
. . 
Vcry 1ruly yours, 
A 
Richard W. Ma1 6mp m 
R W p a l  
cc: John J. ~ o l t ,  Bsq. 
Michael Reagan, Esq. 
Karen L. S torlie, Esq , 
LAW OFFICES 
PAUL A. hD1m 
M. OaEClORV I M B W  
NMBAL L BOWLANO 
OEOPFRCrY 1, MCCOMI-1-'7 
QAVID $. MBRlrW. 
WAYND V MBULEhAPI 
K O ~ ~ W ' I '  L. u u a  
W h U R D  1. MOLL&RVP 
W. BEN SLAUOHTED. 111 
lePP R. SYK8S' 
TRACY V. VWCB? 
ARNOI-D I,. WAGNER 
MEULEMANWMILkER LLP 
BUSlrJh'SS  LA^^ UL Emnn LAW - CONBTAUC~ION LAW 
966 BROADWAY AVWUG. Sult6 sm 
80188, IDAHO 03106 
*LICENSED M IDAUO a CAUPORNIA 
tLIG6NSED Lb IDAHO P.U'PAP 
March 26,2003 
Mr. David L. White and Mrs. Michelle V. White 
1970 East Horsehaven Avenue 
Post Falls, Idaho 83854 
Mr. Vernon J. Mortensen and Mrs, Marti E, Mottensen 
2600A East Seltice Way, No. 179 
Post Falls, Idaho 83654 
Re: Akers v. White 
c .No. 8684.005 
Dear Mr. and Mrs. White md Mrs. and Mrs, Mortensen: 
I was hrwarded a copy of your le~ler to Michael Reagan and would like to respond 
on behalf of Stewart Titlc Guaranry Company ("Stewart"). 
As you are aware, on Mach 18,2003, Judge Mitchell denied Mr, Reagan's motion 
for a 54@) certificate. Therefore, as I am sure Mr. Reagan has told yo y no appeal cair be filed until 
after Ihe damage phase of the trial, With regad to your raquoot for a commitment from S ~ w a n  to
appeal Judge Mitchell's decision, I believe Stewart hros akeady given you that commitment unless 
the case can be settled earlier, I undereatand that you think that there have been delays, however, 
litigation is not a ~peedy process. 
You have suggestad that we hire a researcher to discover whether or not there have 
been rulings similnr to Judge Mitchell's and whether an easement csm exist that leads nowbere. 
Firat, Stewan has hired that rosearcher in the person ofMichaelReagan. Mr, Reagan is a competml 
anorney and has conducted that legal research in connect ion with the trial, Second, with regard to 
your question of whether an access easement can legally exist that does not proufde~~diss, 1 think 
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Mr. and Mrs. Vernon J. Morrensen 
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that is an excellent question. It does soom inconsistent. However, 1 am sure Mr. Roagrm has 
informed you that that is an issue for appeal or for a motion for reconsidaation. If is my 
understanding that Mr. Reagan believes that the motion for reconsideration would be beneficial, 
Ilowsver, you have nor allowed him to file that motion. All of the questions you have r&ed 
regarding the Judge'i decision as it pertains to the easement he found to exiat in your favor are 
perfectly valid. Unfortunately, the forum for raising those questions or having the decision changed 
requires filllowing Ula.procedures which can take time. 
Tn Paragraph 2 of your later, you request that Stewan hold you harmless 'for any and 
all damagcs as a result of the lawsuit. We have had discussions regarding this issue several times, 
Stewan has IWO basic duties under the title insurance policy. A duty to defend ruul a duty to 
indernnifl, hoth subject to the ewchraions; conditions and stipulations contained in tho policy. 
Stiwart hasfully complied with its duty to defend by retaining Mr. Reagan and paying for your 
defenge of the Akers' lawsuit. Stewart is willing to continue to defend you in that lawsuit throu& 
the appeal ifnecasary. The issue is Stewart's duty to indemnify under the policy or ita ultimate 
liability to you for the losses you may anfitah if you do not hove access to your proparty. Stowart 
has consistently informed you that h is rugerving its sights under the policy with reapect to c d n  
portions of the potential liability arising fiom the Akers' lawsuit. I have reiterated that to you both, 
in writing and in our oral convqsations. Stewart does not make those mevations in any anmpl 
to preclude IiabilSCy f0.r which it may be ultimately responsible under the policy, They meke those 
reservations in ordor to inform you that certain obligations or liabilities you mqyeu~tain a8 aresult 
of the Akers' lawsuit may not bs covered so you can plan accordingly. The essence of the 
reservation of rights that Stewart has oonsistelztly maintained is one of disclosure to you, not on 
attempt to limit their true liability under the policy, Stewart filly intends to comply with all of its 
obligations under the policy and, in my opinion, to date has done so. As I have told you, I 
understand your position, howova, I respectfully diragree with your opinion of.Stewan3s liability. 
In my opinion, the policy does not cover liabilities incurred by virtue of ton tictiom, nor does it cover 
consequential damages which have been raised in our conversations, such as lost profits, The 
liability under the policy is the diminution in value of the property with and without tho accsss 
should the .easement not exist, Our disagreement over Stewart's liability is [he reason I suggested 
to Stewart, and have discussed with you, a declaratoryjudgmsnt action in order to obtain a judicial 
determination of Stewart's liability. If a court i s  going to ulrimately decide the liability issue, I 
believe it is best for all parties to obtain that decision a6 early as practicable, 
The other issues in your letter appear to fall into the category OF strategy or tactics in 
terms of dealing with Mr. and Mrh. Akers. I think some of your suggsstions have merit and I will 
discuss thm with Stewart, Stewart intends to fully cooperate and communicate with you, 
particularly with regard to potential settlements with Mr. and Mrs. Akers, Having said that, 
Mr. David L. White and Michelle V, White 
Mr. Vernon J. Monensen and Marti E. Mortcnsm; 
February 19,2003 
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In the intcrirn, Stewart will continue to vigornusly defend you against all claims made under the 
'lawsuit subject to the reservation of ri&ts previously made and made herein. 
Very truly yours, A 
cc : Stewart Title 
1:\8684.005\~0~~\white~onen6en 001a.WPD 
Sam Johnson 
JOHNSON & MONTELEONE, L.L.P. 
405 South Eighth Street, Suite 250 
Boise, Idaho 83702 
Telephone: (208) 33 1-21 00 
Facsimile: (208) 947-2424 
snm(~treasurevallev2awvevs. corn 
Idaho State Bar No. 4777 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT FOR THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
INTRODUCTION 
VERNON JERRY MORTENSEN, 
PIaintifc 
v. 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. 
This case derives from the relationship between a title company, Defendant 
Stewart Title Guaranty Company (hereinafter "Stewart Title") and its insured, Plaintiff 
Vernon Jerry Mortensen (hereinder "Mortensen"). This matter now comes before this 
Court on Stewart Title's motion for summary judgment. By way of its motion, Stewart 
Title seeks summary relief on all five (5) of the counts listed in Mortensen's Complaint, 
Case No. CV-07-4690 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
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Mortensen submits this memorandum in opposition to the motion for summary 
judgment. It will show judgment should not be summarily entered on behalf of Stewart 
Title. 
PACTS 
On or about September 22, 1994, Mortensen purchased a 160 acre parcel of real 
property situated in Kootenai County from Floyd and Stella Peplinski. See Morrensen 
Aflidavit, 1 2. 
In conjunction with the purchase of the 160 acre parcel, Stewart Title issued a 
policy of title insurance whereby it agreed to and did insure Mortensen's right of title and 
access to the 160 acres of land. The access route insured by Stuart Title traversed over 
and across property owned by Dennis and Sherrie Akers. At no time does Mortensen 
recall Stewart Title ever delivering a copy of the insurance policy to him. 14 at 3. 
After purchasing the property in 1994, Mortensen regularly and continuously used 
the aforementioned access route to travel to and fiom my property. He had used the 
access route for personal, recreational, commercial, and agricultural pursuits. Over the 
years, Mortensen had performed maintenancetrepairs and improvements to the access 
route. Id at 4. 
In 2001, Mortensen sold the northern 80 acres of the 160 acres to David and 
Michelle White, husband and wife. Based upon information and belief, Stewart Title also 
issued a policy of title insurance to the Whites whereby it agreed to and did insure the 
Whites' right of title and access to the 80 acres of land Mortensen sold to them. Id, ar 5. 
Sometime thereafter, Stewart Title Guarantee Company, based upon information 
and belief, recognized the existence of a problem relating to Mortensen's legal right to 
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access his property, and the Whites' legal right of access to the parcel Mortensen deeded 
to them, Id, ar 6, 
Thereafter, Mr. John Holt, acting on behalf of Stewart Title, contacted Dennis and 
Sherri Akers and offered to purchase from them a small parcel of property and notified 
the Akers that Stewart Title needed that small parcel to provide legal access and easement 
to Mortensen's property and the property Mortensen conveyed to the Whites. According 
to Mr. Holt7s affidavit, he made the above referenced contact sometime in iate 2001. Id, 
at 7. 
Stewart Title failed andlor refused to notify or inform Mortensen in any way that it 
believed there was an accessleasement problem, that it had talked to the Akers in an 
effort to cure the accessleasement problem or that it tried to purchase property from 
Akers to fix the problem. This information was entirely kept secret from Mortensen by 
Stewart Title. Id at 8. 
Once Stewart Title notified the Akers of the access problem, it triggered the Akers 
to file suit against Mortensen for trespass, among other things. This lawsuit was filed on 
January 10, 2002, in the In The District Court Of The First Judicial District Of The State 
Of Idaho, In And For The County of Kootenai, Case No. CV-02-222, a true and correct 
copy of which is appended to the Affidavit of Todd Reuter In Support Of Stewart Title 
Guaranty's Motion For Summary Judgment, 14 at 9. 
Upon the Akers commencement of their lawsuit, Stewart Title first provided the 
Whites with a defense and thereafter also tendered a defense to Mortensen and responded 
to the Akers lawsuit on his behalf, Id at 10. 
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Mortensen did not learn of the discussion John Holt of Stewart Title had with the 
Akers or Stewart Title's offer to purchase property from the Akers, or Stewart Title's 
opinion that his access route across Akers' land was questionable untiI Mrs. Akers 
testified about it in open court during the trial in the above referenced matter. This 
testimony occurred on or about September 11,2002. I .  ar 1 I .  
During the above referenced lawsuit, another issue developed concerning 
Mortensen's access over the east end of the access route. In an effort to resolve this 
problem, Stewart Title purchased a small, triangular shaped .parcel of property from Ms. 
Kathryn Baker which was then quitclaimed to the Whites and Mofiensen. Stewart Title 
recorded the Quitclaim Deed and represented to and assured Mortensen that he owned the 
triangular shaped parcel. Ownership of this triangular shaped parcel was disputed 
throughout the lawsuit started by the Akers. During the lawsuit, based upon the 
representations of ownership made by Stewart Title, the Whites and Mortensen began 
making improvements to the triangular shaped parcel. Id, at 12. 
Follawing a court trial in the Akers suit, the district court held that Mortensen did 
not have an easement to his property, that he had trespassed by making improvements to 
the triangular shaped parcel and that he was liable to the Akers for damages for trespass, 
emotional distress and punitive damages. Id, at 13. 
After the decision rendered by the district court in the Akers lawsuit came down, 
Mr, John Holt of Stewart Title represented to and assured Mortensen that it would assist 
in appealing the district court's decision. Mr, Holt made these representations over the 
phone and in writing, In fact, in his letter dated January 24,2003, Mr. Holt indicated: 
As stated in previous correspondence Stewart's obligation 
under the Policy is to cure the lack of right of access to or 
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from the land (see Paragraph 9 of the Conditions and 
Stipulations). Stewart is working to cure the access issue in 
a diligent'manner through the litigation and will continue to 
do so via the Reconsideration andlor Appeal process. 
(Emphasis added). Id, at 14. Thereafter, on March 17,2004, Mr. Bolt confirmed Stewart 
Title remained committed to an appeal: 
Based on the new trial, the post trial briefs and proposed 
findings and conclusions ReaganlYost both expressed 
confidence the Judge would reverse himself and both 
recommended that we sit tight and wait for the Judge's 
decision. However. in a worse case scenario if the Judce 
perpetuates his original findings and conclusions then our 
course of action will be to file an avrsed. 
(Emphasis added). j'd. 
Stewart Title's attorney, Mr. Richard W. Mollerup, made similar representations 
and assurances to Mortensen over the phone and in writing. In fact, in his letter dated 
February 19,2003, Mr. Mollerup indicated: 
Stewart Title has provided you with a defense for all claims 
made [by] Dennis or Sherrie Akers in the lawsuit by 
retaining Michal Reagan. That agreement to defend was 
subject to a reservation of rights that Stewart Title may not 
be liable for damages based on certain allegations in the 
lawsuit. Stewart Title intends to continue to prbvide you 
with a defense to all claims in the lawsuit throuphout the 
damage uhase of the trial and ~ossible a motion for 
reconsideration or an appeal to the Idaho Supreme Court. 
(Emphasis added). at 1.5. Thereafter, on March 26, 2003, Mr. Mollerup sent 
Mortensen .another letter wherein he ratified Stewart Title's commitment to represent 
Mortensen on an appeal: 
As you are aware, on Mach 181h, 2003, Judge Mitchell 
denied Mr. Reagan's motion for a 54(b) certificate. 
Therefore, as I am sure Mr, Reagan has told you, no appeal 
can be filed until after the damage phase of the trial. 
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regard to your reauest for a commitment from Stewart to 
auneal Judge Mitchell's decision, I believe Stewart has 
already given YOU that commitment unless the case can be 
settled earlier. 
(Emphasis added). Id 
Not long after receiving the above referenced correspondence, Stewart Title 
changed its position and refused to continue defending the Akers lawsuit md to pursue 
the appeal of Judge Mitchell's decision. Mortensen was notified of Stewart Title's 
change in position by way of correspondence dated May 14, 2004. In this 
correspondence, Mr. Mollerup stated - "Therefore, as a result of this payment, Stewart 
Title will not prosecute an atmeal of the iudment to be entered in the above referenced 
action, nor will it post a su~ersedeas bond to stay the execution of the judgment." Id, at 
16. 
As a result: of this reversal of fortune, Mortensen has been forced to retain counsel 
to assist him throughout the appeal and further proceedings in the lawsuit without any 
assistance, financial or otherwise, from Stewart Title. The lawsuit: has lasted over five 
years, is still on going, and has cost Mortensen hundreds of thousands of dollars to 
defend since Stewart Title refused to continue with the defense. Id, at 17. 
Mortensen relied to his great financial and emotional detriment on the 
representations made by Stewart Title to protect his right of access to his property. 114 at 
1 8. 
APPLICABLE STANDARD OF REVIEW FOR SUMMARY JUDGMENT 
A paty seeking summary judgment must satisfy a stringent standard before it can 
prevail on its motion: 
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The burden of proving the absence of a material fact rests at all 
times upon the moving party. McCoy, 120 Idaho at 769,820 P .2d at 
364; Petricevich, 92 Idaho at 868, 452 P.2d at 365. This burden is 
onerous because even "circumstantial" evidence can create. a 
genuine issue of material fact. McCoy, 120 Idaho at 769, 830 P.2d 
at 364; Petricevich, 92 Idaho at 868,452 P.2d at 365. 
Harris v. Stare, Dept. ofHealth & Welfare, 123 Idaho 295,298,847 P.2d 1 156, 1 159 
(1 992). 
"[AJIl doubts are to be resolved against the moving party." 
Ashley v. Hubbard, 100 Idaho 67, 69, 593 P.2d 402, 404 (1979). 
The motion must be denied "if the evidence is such that conflicting 
inferences can be drawn therefrom and if reasonable [people] might 
reach different conclusions." Id 
Doe v. Durtschi, 716 P.2d 1238,1242,110 Idaho 466,470 (Idaho 1986). 
. . .[T]he Court must liberally construe facts in the existing record in 
favor of the nonmoving party, and draw all reasonable inferences 
from the record in favor of the nonmoving party. Thompson, 126 
Idaho at 529, 887 P.2d at 1036; Bonz v. Sudweeks, 119 Idaho 539, 
541,808 P.2d 876,878 (1991). Summary judgment is appropriate if 
"the pleadings, depositions, and admissions on file, together with the 
affidavits,. if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to aajudgment as a 
matter of law." McCoy v. Lyons, 120 Idaho 765,769,820 P.2d 360, 
364 (1991). If there are coi~flicting inferences contained in the 
record or reasonable minds might reach different conclusions, 
summary judgment must be denied. Bonz, 1 1 9 Idaho at 54 1, 808 
P.2d at 878. 
State v. Rubbermaid Inc., 924 P.2d. 61 5,618, 129 Idaho 353,356, (Idaho 1996). 
ARGUMENT 
I. A Genuine Issue Exists As To Whether Stewart Title Breached The 
Contract of Insurance. 
Mortensen has raised genuine issues of material fact touching on each element of 
the claim for breach of contract - (1) the making of the contract, (2) an obligaiion 
assumed by Stewart Title, and (3) the breach or failure to meet such obligation. Thomar 
v. Care, 78 Idaho 29,3 1, 296 P.2d 1 03 3 (1 956). A breach is defined as: "Failure without 
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legal excuse, to perform any promise which forms tbe whole or part of the contract . . . ." 
Hughes v. Idaho State Unlversi@, 1122 Idaho 435, 437, 835 P.2d 670 (Ct. App. 1992). 
Additionally, the concepts of "Oood faith and fair dealing are implied obligations of 
every contract." Luzar v. Western Sur. Co., 107 Idaho 693, 696, 692 P.2d 337 (1984). 
These implied obligations are breached when action by either party violates, nullifies or 
significantly impairs any benefit of a contract. Irwin Rogers Ins. Agency v. Murphy, 122 
Idaho 270,274,833 P.2d 128 (Ct. App. 1992). 
The analysis here is straight forward. The parties agree about the making of a 
contract for title insurance. Stewart Title concedes "Martensen's policy insured access to 
the property he was buying." See Shwart Title's Memo In Support Of Summary 
Judgment, p. 2; see also the Holt A#, Ex. 2, Thus, the only issue is whether a sufficient 
factual basis exists to support the proposition that Stewart Title breached the contract of 
insurance. No doubt the record contains ample facts to show a breach. Chief among 
them is the fact that Stewart Title breached its obligation of insuring Mortensen's right of 
access to his property. The Akers litigation (on-going) is proof positive of Stewart Title's 
failure to deliver on its promise of the right of access. In fact, the Akers litigation 
involves the Akers' claims that Mortensen has trespassed on the very access route 
Stewart Title insured Mortensen had the right to use by way of an easement. For this 
reason alone, the title company's motion for summary judgment on the claim for breach 
of contract should be denied, 
Other factual incidents of breach exist as well, As Mortensen has pointed out in 
his affidavit, Stewart Title recognized a problem in Mortensen's legal right to access the 
property it insured him access to. However, rather than notifjr Mortensen, Stewart Title 
contacted the Akers and notified the Akers about the problem. In doing so, Stewart Title 
prompted the Akers to file suit against Mortensen for trespass which was filed back on 
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January 10, 3002, and remains pending to this very day. Interestingly, Mortensen had to 
learn about Stewart Title's precipitation of the Akers suit by listening to the testimony of 
Mrs. Akers, The testimony was offered on or about September 1 1,2002. It was then and 
there where Mortensen first learned Stewart Title went behind his back in an effort to 
cure the access issue. Clearly Stewart Title failed miserably in its effort to fix the access 
problem by notifying the Akers of its existence. To be clear, Mortensen does not argue 
that Stewart Title had no contractual right to take action in an effort to fix rights insured 
under the policy. The policy plainly gives Stewart Title such a right: 
The conlpany shall have the right, at its own cost, to 
institute and prosecute any action or proceeding or to do 
any other act which in its opinion may be necessary or 
desirable to establish the title to the estate or interest as 
insured, or to prevent or reduce loss or damage to the 
insured. The company may take any appropriate action 
under the terms of the policy, whether or not it shall be 
liable hereunder, and shall not thereby concede liability or 
waive any provision of this policy. If the Company shall 
exercise it rights under this paragraph, it shall do so 
diligently. 
See Holt ASfidavit, Exhibit No. 2. However, according to the express language in the 
policy, the company has to act diligently, and under'the duty of good faith and fair 
dealing, can not act in secret. If the title company had acted diligently and in good faith, 
it would have first notified Mortensen about the access problem and developed a plan for 
fixing the problem in cooperation with Mortensen. Instead, Stewart Title chose to cover- 
up the problem and go behind Mortensen's back. Obviously a jury could find in favor of 
Moxtensen on the issue of breach of contract. Thus, for this additional reason the motion 
for summary judgment on the contractually based claim should be denied. 
Moreover, Stewart Title's next attempt at curing the access issue by procuring a 
quitclaim deed to the triangular shaped parcel from Kathryn Baked failed horribly as 
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well. Here again, a jury could find Stewart Title breached its contractual obligations to 
act diligently and in good faith, 
Finally and perhaps most importantly, a jury could find a breach to act in good 
faith from the fact agents and counsel foi. Stewart Title in one letter after the next 
promised to effect an appeal if that was necessary to fuIfill its contractual obligation to 
insure Mortensen's right to access his property. A jury could find the reneging of such an 
(1 
obligation to be in breach of the policy. 
11. Stewart Title's Defense Of Tenderinp Policy Limits Has No Merit. 
Stewart Title's attempt to find refuge under the contract by relying on the fact that 
it elected to pay policy limits and thereby cancel all obligations to its insured has no 
merit. On its best day, this argument might relieve Stewart Title from any further 
obligation to defend or indemnify, However, it could not relieve Stewart Title from the 
legal consequences associated with its own breach of the title policy, Because of the 
adhesive nature of the insurance policy, special rules apply to protect Mortensen: 
[I]f there is an ambiguity in the terms of a policy, special 
rules of construction apply to insurance contracts to protect 
the insured, Casey v. Highlands Ins. Co., 100 Idaho 505, 
509, 600 P.2d 1102, 1106 (1980). Under these special 
rules, insurance policies are to be construed most liberally 
in favor of recovery, with all ambiguities being resolved 
against the insurer. Foremost Ins. Co. v. Putzier, 102 Idaho 
138,142,627 P.2d 317,321 (1981). 
Gordon v, Three Rivers Agency, Inc., 127 Idaho 539, 542, 903 P.2d 128 (Ct. App. 
1995)(Review Denied). When applying these special rules of construction to the title 
contract, it seems inescapable that Stewart Title is not entitled to judgment as a matter of 
law on the contract claim. 
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111. A Genuine Issue Exists As To Whether Stewart Title Waived Its Right To 
Rel7r On Undisclosed Policv Provisions. 
It was Stewart Title's duty to apprize Mortensen of limitations and exclusions of 
coverage before it could rely an such provisions to deny Mortensen's claim for further 
protection. Foremost Ins. Co. v. Pubier, 102 Idaho 138, 143, 875 P.2d 937 (1994)("We 
will not look to the terms of an unmentioned, undelivered written policy to defeat 
coverage in the absence of any attempt by the insurer at explaining to the insured the 
coverage with which he was being provided."). See also Featherston v. Allstate Ins. Co,, 
125 Idaho 840, 843 (1994)("1t is the duty of the insurer to inform the insured of what he 
is obtaining; it is not the duty of the insurer to seek out exclusions and limitations not 
revealed to him."). 
Here, Stewart Title never delivered a copy of the policy of title insurance to 
Mortensen. Thus, Stewart Title has waived its right to rely on the contractual provisions 
it argues allows it to tender policy limits and thereby cancel the policy. To make matters 
worse, not only did Stewart Title not disclose the. fact it could tender limits and thereby 
cancel, but all the correspondence it sent to its insured indicated Stewart Title would 
abide by its contractual obligations to cure access issues by prosecuting an appeal. Under 
the facts here, a jury could reasonably find Stewart Title has no right to fall back on 
undisclosed terms of the policy. For the same or similar reasons, the doctrines of quasi- 
estoppel and equitable estoppel operate to preclude Stewart Title from relying on the 
policy as a defense in this action. See generally Garner v. Bartschi, 139 Idaho 430, 80 
P.3d 1031 (2003). 
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IV. The Claims For Fraud And Infliction Of Emotional Distress Are Not 
Barred Bv The Statute Of Limitations. 
In its moving papers, Stewart Title assert. that the "fraud and emotional distress 
claims are barred by their respective statutes of limitations." See Memo, p. 2 In reality, 
neither claim is barred by a statute of limitations. As Stewart Title acknowledges, the 
claim for infliction of emotional distress involves' a continuing tort. See Memo. pp. 8-9, 
(citing Curtis v. Firth, 123 Idaho 598, 604, 850 P.2d 749, 755 (1993)). Based upon the 
facts presented here, it would be reasonable for a jury to find the infliction of emotional 
distress will, at a minimum, continue until the ultimate resolution of the underlying Akers 
suit has been achieved. 
Similarly, Stewart Title will continue to perpetrate i& fraud until it either 
recommences its efforts to fix the probIem in Mortensen's right of access, or the 
underlying Akers' suit reaches its final destination. 
CONCLU$ION 
Based upon the foregoing arguments, Plaintiff respectfully asks the court to deny 
the Defendant's Motion for Summary Judgment in its entirety. 
DATED: This , day of % ,200, 
JOHNSON t% MONTEILEONE, L.L.P, 
~ t t o m e s  for ~l&tiff 
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CERTJFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION 
I CERTIFY that on the 9 day of March, 2008.1 caused a true and correct 
copy of the foregoing document to be: 
JOHNSON & MONTELEONE, L.L.P. 
0 mailed 
0 hand delivered 
Uansmit ted  fax machine 
to: (509) 444-7872 
Attorneys for Plaintiff 
Todd Reuter, Esq. 
Kirkpatrick & Lockhart Preston Gates Ellis , L.L.P. 
6 18 W. Riverside Avenue, Suite 300 
Spokane, WA 9920 1-0602 
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STATE [IF' IDAHO ' 
C ~ U H T Y  OF K O O T E C A I ~ ~ '  
FILE:!: 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Dr~ve, Su~te  3 15 
Coeur d' Alene, 1daho838 14-1 839 
Telephone: (208) 667- 1 839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, I No. 07-4690 




AFFIDAVIT OF MICHELLE FINK 
1. I am over 18 and competent to testify. 
I 
6 
2. The matters set forth herein are based on my own personal knowledge. 
z 3. I am the manager of North Idaho Title in Coeur dlAlene, Idaho. I have -
worked here since before 1994. - 
C L  4. I have searched our archives and records for file number 1556, which 
0 relates to a 1994 title insurance policy issued to Vernon Jerry Mortensen. 1 was able to 
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retrieve copies of the schedules A and B h m  that policy. A true and correct copy of 
those schedules is attached as Exhibit A. J have been unable to locate any other portion of 
either the title or escrow file'on the Mortensen transaction It is our company policy to 
destroy escrow files which are more than 10 years old Based on that policy, I believe the 
Modensen file would have been shredded after 2004. 
5. ' It has been out practice, including in 1994, to provide our customers such 
I 
as Mr. Mortensen with their policies of title insurance (including the policy jacket) in the 
mail after close of escrow. 
6. Our practice has always been to issue the owner's policy in the amount of 
the purchase price. 
STATE OF IDAHO 1 
) ss. 
COUNTY OF KOOTENAI ) 
MICHELLE FINK, being first duly sworn, upon oath states as follows: 
I have read the foregoing , know the contents thereof, and 
believe the same to be true and correct. 
SIGNED AND AFFIRMED before me on the 11 day of 
NOTARY PUBLIC 
My appointment expzes: 
AFFIDAVIT OF hItCHELLE 
FINJS-2 
K \ ~ ~ ~ T ~ M w ~ ~ u ~ o ~ ~ ~ T R \ I ~ w P ~ ~ w A  
CERTIFICATE OF SERVICE 
f-. 1 1 day of March, 2008, I caused to be served a I HEREBY CERTIFY that on 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Hand Delivery Sam Johnson 
Facsimile Transmission 405 South Eighth street 
'7 First Class Mail Suite 250 
Over Night Delivery Boise, ID 83702 
,y Email Fax No. 208-947-2424 
sam@,treasurevalleylawyers.com 
Todd ~ e u t e r '  
AFFIDAVIT OF MICHELLE 




* File No. ,1556 ' ' 'Policy No. 0-9993-3.61377 .
Amount $ 200,000.00 
Premium $ 865.00 . . . .- 
SCHEDULE A 
.. . 
1. Policy Date: SEPTEMBER 23, 1994 AT 4:38 -.. . .. 
2. Name of Insured: 
VERNON #RRY MORTENSEN AND MARTI ELLEN MORTENSEN 
.- - 
3. The estate  o r  interest  i n  the land descpibed here.in and - . . 
which i s  covered by this-policy is: - 
FEE AS TO PARCEL 1; AN EASEMENT AS TO PARCEI; 2 
- - 
4 .  Ti t le  t o  the es ta te  o r  interest covered by t h i s  . - policy at: .' - - 
the date hereof is . ves,ted i n  : . 
-- 
VERNON JERRY MORTENSEN AND MARTT ELLEN MORTENSEN, HUSBAND 
AND WIFE 
5. The land referre8to in this poIicy is situated i n  the -. - .- 
County of Kootenai, State of:Idaho, and is described as ' 
follows : 
REFER TO EXHIBIT "A" ATTACHED 
. . File No. 1556 
Poli'cy No. 0-9'993-3611377 
EXHIBIT "A" . - - - - -  
IN THE STATE OF IDAHO, CO- OF KOOTENAI -- .- 
The East half of 'the Southeast quarter Section 24, Township 50 
North, Range 6 West-of the Boise Meridian, and the- East half of 
the Northeast quarter  Section 25, Township 50 North Range 6 West 
of the Boise Meridian, in Kootenai County, Idaho; - 
An easement over and across Lot 2, Section 19,Township 50 North, 
Range 5 West of the Boise Meridian, 
as set forth in the  Warranty Deed sated December 28, 1966, 
between these . grantors -and Vernon . L.  Baker. and Kathryn Ann 
Baker, husband and wife. 
. .. File No. 1556 - - .  
Policy No. 0-9993-3613.77 . . 
SCHEDULE B 
This Policy does 'not insure-against . . 'loss or d'amage by reason of 
the following : 
STANDARD EXCEPTIONS 
(a) Rights. or claims of parties in possession or claiming to be 
in possession not shown by the public.records. 
(b) Easements, or claims of easements, not"shown by the public' 
records . 
(c) Encroachments or questions of location, boundary and-area, 
which an accurate survey may disclose. 
(dl Any lien, or rigbt to a lien,- fbk serv'ices, lab.or, or . 
material heretofore or hereafter furnished, imposed by law 
and not of the premises for determination. 
(e) Unpatented mining claims; reservations or excSptions ..in 
patents or in acts authorizing the issuance thereof; water 
rights, claims or title to water. . -. . 
( £ 1  Any service; installation or"conriection charges for sewer, 
water or electricity. 
(g) General taxes not now payable; matters relating' to special 
assessments-and special levies, -if any, preceding the same 
becoming a lien. 
SPECIAL EXCEPTLONS 
1. GENERAL TAXES FOR THE YEAR 1994, A LIEN TN THE PROCESS OF 
ASSESSMENT, NOT YET DUE OR PAYABLE. 
2. ANY TAXES CONCERNING THE PROPERTY I N  QUESTION RELATING TO 
FOREST LAND TAXATION ACTS O F  THE STATE OF IDAHO. 
3. SAID PROPERTY INVOLVES MORE TKAN TWENTY ACRES, TEtEREFOm,. A 
MORTGAGE SHOULD BE USED Ft,XCHER THAN A REED OF TIIUST. 
.- . - .  
END OF SCHEDULE B 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1 200 Ironwood Drive, Suite 3 1 5 
Coeur dyAlene, 1daho838 14-1 839 
Telephone: (208) 667-1 839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, I No. 07-4690 
Plaintiff, 
STEWART TITLE GUARANTY 
COMPANY, 
Defendant. I 
SECOND AFFIDAVIT OF TODD 
REUTER IN SUPPORT OF 
STEWART TITLE'S MOTION FOR 
SUMMARY JUDGMENT 
1. I am over the age of 18 and competent to testify. 
2. The matters set forth herein are based on my own personal knowledge. 
3. I am counsel for the defendant in this matter. 
SECOND AFFIDAVIT OF 
TODD REUTER IN SUPPORT 
OF STEWART TITLE'S 
MOTION FOR SUMMARY 
JUDGMENT - I 
4. Exhibit 21 hereto are true and correct copies of pages from the Court Trial - 
Volume I transcript, September 10, 2002 setting forth the testimony of Vernon Jerry 
Mortensen. 
STATE OF WASHINGTON ) 
) ss. 
COUNTY OF SPOKAE.I& ) 
TDD 2 EUWX , being first duly sworn, upon oath states as 
follows: 
I have read the foregoing Affidavit, know the contents thereof, and believe the 
/7 
same to be true and correct. 
SIGNED AND AFFIRMED before me on the I /&day of 
SECOND AFFIDAVIT OF 
TODD REUTER IN SUPPORT 
OF STEWART TITLE'S 
MOTION FOR SUMMARY 
JUDGMENT - 2 
& $ i b m @ g & n  
NO ARY PUB C  ridg game: 
0 - w  A. ~ w v  
My appointmentdpires: \ 0 - 2cl-I b 
CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that on 1 / day of March, 2008,I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Hand Delivery Sam Johnson 
Facsimile Transmission 405 South Eighth Street 
,)c First Class Mail Suite 250 
Over Night Delivery Boise, ID 83702 
,k Email Fax No. 208-947-2424 
sam~treasurevalleylawyers.com 
r I, 
Todd Reuter " 
SECOND AFFIDAVIT OF 
TODD REUTER IN SUPPORT 
OF STEWART TITLE'S 
MOTION FOR SUMMARY 
JUDGMENT - 3 
K-\2023782\00026\17034-TR\17034P24W2 
Exhibit 21 
T R I A L  TRANSCRIPT 
2 M E  STATE OF IDAHO, I N  AND FOR THE CWNTY OF KOOTENAI MR. JAMES: That's correct. Should I read 
THE COURT: NO. And Madam c lerk  has tha t  
5 DENNIS LYLE AKERS and SHERRIE L. 
AKERS, husband and w f e ,  1 
6 1 W E  NO. 
p l a i n t i f f s .  1 cv 02-222 
7 > 
vs . j COURT TRIAL - 
8 
D. L. W H I T E  CDNSTRUCIIDN. INC, ; 
3 DAY TWO 
9 DAVID L. WHITE and MICHELLE V. 1 
WlTE, husband and w f e ;  and VERNON ) 
10 3 .  MORTENSEN and HARX E: 1 




) 14 AT: ~oo tena i  County, Coeur d'nlene. Idaho 
1 15 ON: September 10. 2002 
1 16 BEFORE: The Honorable John T. Mitchel l  17 APPEARANCES: 
5 l i s t  and Mr. Reagan has indicated except I believe i t  
6 was 457 1 1 7  MR. REAGAN: yes. Your Honor. 
8 THE COURT: That those items highl ighted are 
9 st ipulated as t o  t h e i r  admissibi l i ty? 
10 MR. JAMES: yes. 
11 THE COURT: IS t h a t  correct? 
12 MR. REAGAN: Yes, Your Honor. 
13 THE CWRT: I w i l l  not  read f o r  the record, 
14 but I w i l l  t r u s t  Madam c le rk  t o  mark those exh ib i ts  i n  
15 due course as being admitted. Let 's t a l k  about the  
16 schedule j us t  b r i e f l y .  we can go 'ti1 noon today and 
17 then tomorrow we can do the same, eight 'ti1 noon. we 
I 18 For the P la in t i f fs :  OWENS. JAMES. VERNON & WEEKS. P.A. I I 18 m y  be able t o  come back. Tomorrow law day s t a r t s  a t  -- 
Attorneys at .  Law 
19 BY: ~eander L. James 
1875 ~ o r t h  Lakewood Drive 
20 sui te 200 
Coeur d1A1ene, I D  83814 
21 
For the Defendants: LIESCHE, REAGAN & WALLACE, P.A. 
22 nttorneys a t  ~ a w  
By: Michael E. Reagan 
2 3 1044 Northwest Boulevard, su i t e  E 
Coeur d'Alene. I D  83814-2249 
24 
I ME COVRT: Let 's go on the record i n  Akers '1 I 2 a t  11:00, and then we've got law day s ta r t i ng  a t  1:00, 
19 2:00. I believe. yeah, we rea l l y  can't come back i n  
20 the afternoon on Wednesday. Thursday we have an eight 
21 o'clock probation v io la t ion  hearing so I assume tha t  
22 w i l l  take a t  l eas t  f i f t e e n  minutes, so bhy don't you on 
23 ~hursday plan on being here about 8:00, 8:15, no l a t e r  
24 than 8:15, and we ' l l  j us t  s t a r t  as soon as we can a f t e r  
I 
' I 
1 3 versus D.L. white Construction, e t .  al., Kootenai 1 1 3 so tha t 's  a l l  we' r e  going t o  be able t o  do on Thursday. 
4 County Case Number Cv 2002-0222. 
5 when we l e f t ,  ~ r .  MOrt€?nSen was on the stand. 
6 ~f you'd please resume the stand, and I do need t o  
7 remind you, Mr. Mortensen, t h a t  you're s t i l l  under 
8 oath, and I believe we were on direct ;  i s  tha t  correct? 
25 
4 and that 's probably a l l  we can do t h i s  week because o f  
5 my schedule Friday, so j us t  do what you can. 
6 Keep i n  mind that  i t  i s  a court t r i a l ,  not a 
7 ju ry  t r i a l ,  and whatever you can t o  speed things up I 
8 would urge tha t  you do it, and anything else t h a t  we 
25 the probation v io la t i on  and go probably u n t i l  10:30 
1 MR. JAMES: We are. Your Honor. A couple o f  I 1 9 need t o  take up? 1 10 house cleaning matters. I don't know i f  the Court I 11° MR. REAGAN: Your Honor, j u s t  w i th  regard t o  
210 
1 PROQEUINGSONSE~ERlO. ZW2.AT8:WA.M. 
I 11 wants t o  take care o f  i t  now or  l a t e r ,  but l a s t  n ight I I I 11 those st ipulat ions,  a l o t  o f  those photographs again 
212 
1 which i s  the time -- I guess Judge ~ a r i s o t ' s  funeral 's  
112 went through and -- went through the st ipulated I I P have handwriting ?n the back. 
( 13 exhibi ts and prepared f o r    ad am c le rk  a l i s t  wi th I t i 3  THE CWRT: I understand. And j u s t  f o r  the 
114 highlighted numbers, highlighted o f  the ones that  I ' m  1 114 parties' benefit, when I look a t  the back o f  the  
I 15 o f fe r ing  i n to  evidence a t  t h i s  time, and r e  can do that  15 photograph I ' m  not  looking a t  the wr i t ing.  I ' m  looking I I 
16 l a t e r  i f  you l i k e  or now. I can read o f f  the ones tha t  
17 we're putt ing i n  as evidence. 
18 M E  CDURT: And i s  there agreement from you. 
19 Mr. Reagan, as t o  which -- 
20 MR. REAGAN: I didn ' t  see the highlighted 
21 l i s t ,  Your Honor. 
22 MR. JAMES: what I t r i e d  t o  do i s  not 
16 a t  the exh ib i t  number because that 's  where the part ies 
17 have placed the exh ib i t  number so I ' v e  got t o  look  a t  
18 the back t o  know what ~ ' m  looking a t ,  but I'm not 
19 looking a t  the wr i t ing ,  so I'll allow you t o  proceed, 
20 M r .  James. 
21 MR. JAMES: Thank you, Your Honor. 
22 Q .  <By ~ r .  lames) Mr .  Mortensen, we were 
123 duplicate things but pick -- be sure ~ ' d  pick the 1 123 ta lk ing  yesterday about -- 1'11 j us t  p ick up where we 
( 24 exhibi ts that we'd st ipulated to .  I 124 l e f t  o f f .  l u s t  f o r  the ~ k e r s  parcel you've got  -- y o f '  
I I M E  COURT: SO there i s  a s t ipu la t ion  as t o  25 purchased, rather,  160 acres here, correct? 
I I I 
A U F R C  \rc \A~UTTF n t  ~1 r \ l -n3 -339  D X ~ - c  3 n O  +n 7 1 -  
I 3 b a i l i f f s  aren't used to us s ta r t i ng  so ear ly.  I I 3 pardon me -- 100 acres south o f  the 1W acres correct? 
TRIAL  TRANSCRIPT 
1 Q. (BY Mr. James) YOU purchased the 160 acres I I 4  A. Yes. My LLC purchased approximately, and it 
213 
1 (PAUSE IN PROCEEDINGS) 
2 THE COURT: Sorry about that .  Mr. White. The 
1 5 roughly i n  t h i s  area? I 1 5 was never stated, 100 acres -- it was stated t h a t  i t 
215 
1 THE COURT: overruled. 
2 Q. (By Mr. 3ames) You purchased 160 acres -- 
6 A. correct, and t o  make i t  m r e  exact, i f  you 
7 squared tha t  o f f  where you've got 160 -- do you see 
8 where you've got 160 written? 
9 MR. JAMES: Your Honor. I ' d  ask f o r  t h i s  
10 witness t o  answer the question and not narrate. 
6 was approximately 100 acres, and what t h a t  purchase was 
7 was i n  ten indiv idual  acre parcels. 
8 Q. ~ l l  right .  so..the approximately 100 acres 
9 tha t  you purchased south o f  the 160 acres, you owned 
10 ?hose twb parcels contiguous t o  each other f o r  
I =  ME WITNESS: well, it doesn't depict the I I 11 approximately a year, correct? 1 12 property, but I ' m  t ry ing t o  put some input i n  there I I l 2  A. well, 1 don't know i f  i t  was a year. ~t was 1 13 tha t  would make i t more accurate. ( 113 a very short period o f  time. 
14 ME COURT: well, I ' m  going t o  overrule the 
15 objection. 
16 Q. (By Mr. James) okay. What I ' m  doing here i s  
17 jus t  ge t t ing  a general layout. we have maps t h a t  show 
14 9. okay. 
15 A. ~ p d  the LLC owned tha t  f o r  tha t  shor t  period 
16 o f  time. 
17 Q. Why don't you p u l l  out your deposition, 
1 18 more accurately, and th i s  i s  j u s t  a sketch. I 'm  j u s t  1 1 18 Page 531 
119 t r y i ng  t o  get an understanding o f  where t h i s  160 acres A. okay. 
20 roughly i s ,  okay, so i t ' s  generally i n  t h i s  area? 
21 ~ e t ' s  back up. YOU purchased 160 acres south 
22 o f  the Akers' parcel, r igh t ,  somewhere south o f  that? 
20 9. And Line 18, my question, "During the 
21 approximately a year t h a t  you owned the 100-acre parcel  
22 d id  you also own the 160 acres tha t 's  involved i n  t h i s  
1 23 A. Southwest. 1 1 23 l i t i ga t i on? "  Your answer. "Oh, yes. I bought t h i s  
1 24 Q. okay, sure, southwest. ' SO you purchased 160 1 1 24 property.here a f te r  I bought t h i s  property, correct." 
' ) , 
2 ~ e t ' s  j u s t  say there's 160 acres there, r ight? 
3 A. okay. ~ u t  I would l i k e  t o  make a comment 
4 that  would c l a r i f y  what the 160 acres looks l i k e ,  and 
5 tha t  i s  i f  you would make a square where you've got 
6 tha t  160, that  would represent 40 because 40 acres i s  
7 a -- 1320 feet by 1320 feet,  and then i f  you would 
8 stack four of those end on end, then that  would 
9 represent the t rue visual appearance o f  the 160 acres. 
10 Q. YOU purchased 160 acres southwest o fnke rs '  
11 parcel, correct? 
12 A. correct. 
13 Q. And then you purchased another hundred acres 
14 south o f  that? 
15 MR. REAGAN: objection. Asked and answered. 
16 Q. (By M r .  James) Correct? 
17 THE COURT: overruled. 
18 Q. (By ~ r .  lames) Correct? 
19 A. I purchased ten-acre parcels l y i ng  south o f  
20 the 160 acres and -- 
21 Q. I thought we established yesterday again you 
22 purchased 100 acres south o f  the 160 acres. correct? 
23 MR. REAGAN: objection, Your Honor. That was 
24 not established yesterday. His LLC purchased the 
25 property. not him. 
1 
AKFRS vs- WHTTE. PI- ; 
, . 
25 acres southwest o f  the Akers' parcel. Let me j u s t  take 
214 
1 th i s  out o f  here because i t  seems t o  be troubl ing you. 
2 what's printed there. 
3 Q. And that  was your testimony? 
4 A. -yes, but 1 would l i k e  t o  po in t  out t ha t  on 
5 Page 48 that  we read from yesterday I established -- 
6 I ' m  answering the question. I established t h a t  i t  was 
7 ten-acre indiv idual  parcels and that  it was 
8 approximately 100 acres. You're the one who i s  g i v i ng  
9 testimony here t ha t  i t ' s  100 acres. 
10 Q. You owned t h i s  la rge t rac t  o f  land t h a t  
11 pret ty  much came out t o  the  county road on the end, 
12 didn' t  you? 
13 A. 1t was established i n  my testimony that  i t  
14 d id  not come out of the county road. MY testimony was, 
15 i f  you ' l l  read my en t i r e  deposition, i s  t ha t  it abutted 
16 against state land, and I could not get t o  the county 
17 road. 
25 o id  I read that  correct ly? 
216 
1 A. You read tha t  correct ly.  That seems t o  be 
18 Q. Please turn  t o  Page 47 o f  your deposition, 
19 Line 10. My question. "How fa r  i n  t h a t  d i rect ion,  
20 we're ta lk ing  a t  the bottom o f  Exhibi t  4, how much o f ,  
21 i n  t ha t  direction, how much land do you own i n  t ha t  
22 direction?" Forty-seven -- pardon me -- 47, Line 13, 
23 you~yanswer, "I don't own any there now, but I owned: 
24 large t rac t  tha t  p re t t y  much came from here out t o  the 





T R I A L  TRANSCRIPT 
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1 o f  it." 
2 A. yeah, I think  -- 
3 Q. ~ i d  I read that  correct ly? 
4 A. YOU read that  as i t  i s  printed there, 
5 correct. 
6 Q .  And that  county road i s  s ta te l ine  Road? 
7 A. NO, and I did not say i t  came out t o  there. 
8 I said pre t ty  much which, you know. meant t h a t  I wasn't 
9 t a l k i ng  i n  absolute. ~t ,is. established i n  the" 
10 f~s:!mony that  t ha t  property adjoins state land.. 
11 $&ere does any o f  that property adjoin county road. 
12 MR. JAMES: May I approach the witness, Your 
13 nonor? 
14 ME COURT: You may. 
15 Q. (BY ~ r .  James) May I have your deposition, 
16 s i r ?  
17 A. sure. 
18 Q. ~ ' m  removing ~ x h i b i t s  4 and 5 from the 
19  ort tens en deposition, and 1'11 have them marked by 
20 Madan c le rk  as exhibits number -- P l a i n t i f f s '  Exhibi t  
21  umbers 173 and 174. 1'11 note f o r  the record tha t  
22 these are probably duplicated as copies i n  my or ig ina l  
23 exhibi ts,  but I ' d  l i k e  t o  use the or ig inals from the  
24 deposition. 
25 npproaching the witness with Exhibi ts 4 
218 
1 and 5. M r .  Mortensen, these are -- are these sketches 
2 tha t  you made a t  the time o f  your deposition? 
3 A. yeah, um-hm. 
4 Q. nnd -- 
5 A. shows that  i t  doesn't -- on those sketches it 
6 shows tha t  those properties don' t  touch the county 
7 road. ~t shows -- I actual ly put "Idaho State" r i g h t  
8 there.  hat shows the ~ d a h o  State between tha t  
9 property and the county road. I t ' s  i n  -- i t  
10 corresponds direct ly,  and I also made the comments t h a t  
11 I was drawing s t r i c t l y  on memory. That was a long time 
12 ago and I hadn't reviewed it, but I ' m  qu i te  proud o f  
13 myself t h a t  I d id  remember as accurately as I did. 
14 Q. ~ n d  you labeled i n  exhibi t  4 Lots 1, 2. 3, 4 
15 o f  the 160 acres a t  the top part? 
16 A. I recognize that,  correct. 
17 Q. ~ n d  then those are t he  l o t s  t h a t  -- or t ha t ' s  
18 the 80 acres t o t a l  that you sold i n  your f i r s t  
19 transaction wi th Mr. white regarding t h i s  160 acres? 
20 A. could you out l ine which area you're referr ing 
21 to? ' 
2 2 Q. ~ ' m  referr ing t o  what you marked i n  
23 Exhibit -- your deposition Exhibi t  4, P l a i n t i f f s '  
24 ~ x h i b i t  Number 173. I ' m  referr ing t o  the l o t s  tha t  you 
25 marked one, two, three and four? 
AKERS VS. WHITE. ~t 
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1 A. That would represent ur. white's f i r s t  
2 purchase. 
3 Q. o f  80 acres, correct? 
4 A. yes. 80 acres. cor rec t .  
5 Q. You retained 40 acres here t h a t  we see where 
6 you've wr i t ten  orte tens en"? 
7 A. That i s  correct. I own 40 acres r i g h t  there. 
8 Q. And then you so ld  another 40 acres t o  
9 M r .  white, ~ o t s  4 and 5? 
10 A. That i s  correct. 
11 Q. ~ n d  then i n  Exh ib i t  -- p l a i n t i f f s '  Exhibi t  
12 174, oeposition Exhibi t  5, you've shown f o r  us the 160 
13 acres that  ~ e p l i n s k i  had owned. correct? 
14 A. um-hnm. 
15 Q. IS that  correct? 
16 A. That's correct. 
17 Q. And then the hundred acres t h a t  you owned i s  
18 south o f  there? 
19 A. That's correct. 
20 Q. And you owned t h a t  en t i r e  260 acres over a 
21 period o f  approximately one year? 
22 A. I personally owned the  ~ e p l i n s k i  160. 
23 Timber-Land-Ag, LLC owned the  approximate 100. That 
24 was deeded out when I purchased i t  i n  ten-acre parcels. 
a1. 
25 Q. NOW, there's a back road on -- that  runs 
220 
1 through those hundred acres t o  the 160, correct? 
2 A. Could I look a t  t h a t  exhi b i t ,  those exhibi ts 
3 you j us t  had i n  f ron t  o f  me? 
4 9. There's a back road t h a t  runs from the  county 
5 road t o  the 100 acres t o  t he  south t o  the  160 acres, 
6 correct? 
7 A. NO, that 's not  correct .  
8 Q. You've obtained the  r i g h t  t o ,  as you say -- 
9 { ~ - i ~ l i . s ~ * ~ i c e s g a v e  .y+uipp~~c~i~~!t j .~ .e:~ea5~~e~skfoir ;  
4 
L W y e w v e ~ -  the back road i n t o  t h i s  260-acre t ract ,  tqfap 
I l 4 t r a c t  tha t  you own, correct? 
12 4$*ggr.don:t .know t h a t  t o  be a fac t .  
13 Q. okay.. please t u r n  t o  Page 109 o f  your 
14 deposition. 
15 A. urn-hmn. 
16 Q. And t o  put t h i s  i n  context, 1'11 represent we 
17 were discussing your c la im t o  the easement over the 
18 Akers' property, and then you digressed i n t o  discussing 
19 your back road and l e t ' s  read through i t .  Page 109. 
20 Line 5, your answer t o  my question, "yes, I do. we l l ,  
21 I don't know. That's what I should qua l i f y  because I 
22 don't know what the width -- I don't know what the 
23 width o f  the road i s ,  but  I fee l  I have the r i g h t  t o  
24 improve i t  within the easement area. I mean. I grant 
25 easements every week. I s e l l  property weekly. I mean. 
CV-02-222 Paaes 217 to 22(  
14 " In the back?" Answer: "p~qs;~gr:flptijwep Q. That's the back road then t h a t  you've 
.,,.;7+, .,-\ ' ! 
15 yeah. they d idn ' t  wr i te  one but,  but they had 
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1 when I grant an easement I know what i t ' s  for .  I can't 
2 go back and t e l l  somebody they can't use i t . "  My 
3 question, "Have you --" your answer, "That happened 
4 with the forest  service. ~ ~ ~ t e e r f * $ ' b o $ n ~  to l i p  me'* 
5 fn[f l6r~%d-'c'salid, hey, ?'ve i o t  t h i s  by 
6 pv,exriptibi i ,  yori know. I mean, they had t o  because{-- 
7 I Wanmtthey d idn ' t  want t o  l e t  me i n  there. :Question: 
8 Right. you're t a l k i ng  --" your answer, "eut it was my 
9 legal r i gh t  t o  do so and i t ' s  my legal  r i gh t  here." My 
10 question: " ~ e t  me or ient  myself." your answer: 
11 "yes." MY question: "SO your point  i s  you have an 
12 easement over the forest service property and that 's  
13 the property --" your answer, " In  the back." ~ues t i on :  
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1 service road. 
2 Q. okay. ~ a y b e  I misunderstood. There's a road 
3 t ha t  goes through the forest  service i n t o  what the back 
4 property was a t  one time, correct? 
5 A. well, what we were doing was we were ta lk ing  
6 about me t r y i ng  t o  get some people t o  be able t o  get a 
7 t r a i l e r  through that  forest  service road, and I was 
8 arguing wi th  them why I thought I should be able to ,  
9 but 1 d idn ' t  know fac tua l ly  o r  not whether my argument 
10 was true. I was jus t  arguing wi th  them t r y i ng  t o  get 
11 the  t r a i l e r  through, but I ' m  not  an attorney and ~ ' m  
12 not  a lega l  expert on those matters. I ' m  not even a 
13 t i t l e  o f f i cer .  
16 i t  t o  me because i t  has been used f o r  years." o i d  I 
17 read that correctly? 
18 A. I think  you read tha t  correctly, yes. Am I 
19 t o  respond t o  that? 
20 THE COURT: NO. The question cal led f o r  a 
21 "yes" or "no" answer. you've answered it. 
22 Q. (BY mr. James) And t h i s  back road we now 
23 have photos of. For example, Exhibi t  170, tha t  shows 
24 the back road, doesn't i t ?  
25 A. yeah, t ha t  doesn't show the property t ha t  I 
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1 owned, however. 
2 Q. I understand, but tha t  shows the back road, 
3 correct? 
4 A. That shows a ten-acre parcel tha t  someone 
5 else owned that,  uh, bordered the s ta te  land. 
6 Q. That shows the back road, correct? 
7 A. IT shows the road. I don't know what you're 
8 referr ing t o  as the back road. I don't -- would you 
9 define what you mean as the back road? 
10 Q. The back road that  you referred t o  i n  your 
11 deposition, correct? 
12 A. could you restate t ha t  because 1 ' m  not  -- 
13 Q. I t  shows the back road you referred t o  i n  
14 your deposition, correct? 
15 A. I would l i k e  you t o  restate tha t  because I ' m  
16 not completely clear. 
17 Q. ~t shows the back road that  goes, a t  leas t  as 
18 you've admitted, i n t o  the hundred acres? 
19 A. I thought I was ta lk ing  about the back road 
20 that came through the f o r  -- I thought we were ta lk ing  
21 about the road that  was coming through the forest  
22 service. I don't see that.  secause r i gh t  here ~ ' d  
23 have t o  look over the h i l l  t o  see the forest service, 
24 and I don't th ink  that 's what we were ta lk ing  about. I 
25 think we were ta lk ing  about gett ing through the forest  
AKERS vs. WHITE. et a1 
16 A. ~$%ReQ?rta'~edp~$ephea c3b@tyI.t& 4.-,. .v 
1 7 ' / $ m p " o s ~ % b ; t e 7 ~ ~ ~ ~ t t ~ p ~ e 9 c t i p t ~ e  easemen  rthrsugh %he 
18 ~ ~ x e s ~ , s e r v i c e ~ , .  Michael Reagan pointed t h a t  out t o  me 
19 t h a t  he said they were laughing a t  you, -f$&fir(r8pen,&&& 
,!&+?<*" '.. 
20 e v ~ g - i t ~ ~ $ ~ ~ ~ . 7 , s ~ i o c s ~ y  -because-"you  can:^, get  IPP,~~~~*~~~~&, :>* ' ," - -- ,. :- - .a -&>; 
w e  easemen4 over s ta te  o r  ~ede rd~ l$ i@*ou  
22 can't claim the king's property. 
23 Q. There's a road then -- another road i n t o  t h a t  
24 hundred acres tha t  goes from -- through fores t  service 
25 land? 
224 
1 A. Well, a l l  I ' m  saying -- I ' m  t r y i ng  t o  respond 
2 t o  your question, and t h a t  road tha t  we were ta l k i ng  
3 about was when I was arguing wi th  t he  fo res t  service 
4 t h a t  I had prescr ipt ive easement, and Mike Reagan 
5 pointed out I was making a fool o f  myself, and I cannot 
6 see tha t  road. From t h i s  p ic ture  i t  i s  not v i s i b l e .  
7 Q. ~ u t  t ha t ' s  another road i n t o  the back o f  t h a t  
8 property, correct? 
9 MR. REAGAN: Objection. Which property i s  he 
10 re fer r ing  to? 
11 THE COURT: Sustained. 
12 Q. (BY M r .  James) That's a road i n t o  the back 
13 o f  the hundred acres? 
14 A. That i s  a road t h a t  we're looking a t  tha t ,  
15 uh, i s  -- i n  fact, I can make t h i s  very clear. Where 
16 we see those buildings, tha t 's  where someone owned ten 
17 acres that I didn' t  own, and then k ind o f  where the 
18 road curves i s  kind of where ten acres i s  tha t  I do 
19 own. I t o l d  you that  those were not contiguous. They 
20 were checkerboard. 
21 Q. P la in t i f fs '  ~ x h i b i t s  166, 169 and 170 show a 
22 back road that enters i n t o  the hundred acres t ha t  you C .; 
23 owned south of the 160 acres, correct' 
24 A. That's not true. 
25 Q. ~t doesn't -- 
. CV-07-737 p a n ~ ~  771 t n  771 
I I I 
AKERS V S .  WHITE, e t  a], CV-02-222 Pages 225  to 221 
T R I A L  TRANSCRIPT 
, 
225 
1 A. Could you -- I can po in t  -- i f  you ' l l  p u l l  up 
2 your exhibits, if you' l l  p u l l  up your exhibi ts t ha t  
3 1 -- 
4 MR. JAMES: Your Honor, could I have the 
5 witness answer the questions? 
6 THE ~~ITNESS: I 'm  t r y i n g  to. 
7 ME COURT: well, 1'm going t o  require t h a t  
8 you both stop talk ing over each other, and 
9 M r .  Mortensen, I w i l l  require t ha t  you answer the 
10 questions. 
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1 Q. m d  t h i s  number. Exh ib i t  Number 4, t h i s  i s  an 
2 enlargement t h a t  you made o f  t h e  160, a sketch, 
3 correct? 
4 A. That's correct. 
5 Q. ~ n d  we have, one, two, three, four.  f i ve ,  
6 six,  seven l o t s  on there, correct? 
7 A. They don't look l i k e  l o t s  t o  me. They look 
8 l i k e  -- 
9 Q. Parcels. ~ e t ' s  c a l l  them parcels. 
10 A. yeah. 1 see one. two, three, four ,  f i v e ,  
11 Q. (By Mr. James) My question, s i r ,  i s  t h i s  
12 road -- l e t  me ask i t now t h i s  way. Are you tes t i f y i ng  
13 under oath tha t  t h i s  road does not enter any port ion of 
14 the 100 acres that  you owned south o f  the 1601 , 
15 A. I already answered that  under oath. I 
16 answered that  i t  does not. 
17 Q. okay. And you're t es t i f y i ng  under oath t ha t  
18 i t  does not enter the 160 acres? 
19 A. That's what I thought tha t  I answered t o  
20 under oath and stated that  i t  does not. 
21 Q. Let me c la r i f y  t h i s .  YOU owned the 100 acres 
22 south o f  the 160. Referring t o  t ha t  100 acres, 
23 whatever format they were i n ,  my question t o  you wi th  
24 respect t o  tha t  100 acres, not the 160, doesn't t h i s  
25 road go i n t o  some o f  the 100 acres? 
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1 A. Absolutely i t  doesn't. 
2 Q. okay. I understand that 's  your testimony. 
3 A. I can prove i t  i f  you'd l i k e  me t o  give the 
4 evidence. 
5 Q. okay. SO you sold the 80 acres t o  Mr. white 
6 i n  ~ecember o f  2001, correct, the 80 acres that  we 
7 referred t o  -- 
8 A. correct. 
9 Q. -- up top? Okay. YOU deeded i t  t o  him i n  
10 four twenty-acre parcels? 
11 A. Correct. 
12 Q. so a t  that time you had s p l i t  the 160 i n t o  
13 the four parcels, one, two, three, four, and you'd also 
14 retained -- s p l i t  o f f  40 acres fo r  yourself, correct? 
15 A. Those are not accurate depictions. 
16 Q. MY simple question was that you sold 
17 twenty-acre parcels, four o f  them t o  Mr. white and h is  
18 wife i n  fact, correct? 
19 A. Correct. 
20 Q. ~ n d  then you retained 40 acres south o f  tha t  
21 f o r  yourself? 
22 A. correct. uy comment i s  that  squares are ten 
23 acres. and twenty acres would be rectangles. and you're 
24 showing -- you're showing on the one, Two, three, four,  
25 that would show that I sold him 40 acres, not 80 acres. 
11 six,  seven parcels, correct. 
12 , a,":&d; jt . Fa i r  enough. And so t h a t  160 acres, 
13 that*&i&ihi  160 acres was s p l i t  i n t o  seven separate 
-Mm<:+'&r;ect? * "'" "'- 
15 A. No. I t ' s  s t i l l  .one contiguous piece. They , 
16 w&g;tleeded out  with'leoa'l descriptions desctibih$: ' 
17 those-igarcels. 
. _ .- 
18 Q. okay. eu t ' deedd  but i d t o  seven separate -!'- 
19 parcels? 
20 A. Yes,-but there's nothing s b f i t t i n g  then l i k e $ '  
L..''. ' 
21 roads o r  fences o r  eveh surveys. They are contiguousr 
22 pieces tha t  were deeded out w i t h  those l e g a l  . 
23 descriptions t h a t  def ine those areas. 
2 4 Q. And as I t h i n k  we've already covered, one. 
25 two, three, four, f i ve  and s i x ,  those parcels were sold 
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1 t o  ~ r .  white -- s t r i k e  tha t .  one. two, three, four 
2 were sold i n  December, and then l a t e r  you so ld  f i v e  and 
3 six? 
4 A. yeah, t ha t ' s  correct .  
5 Q. To Mr. whi te and h i s  wife, correct? 
6 A. correct. 
7 M E  COURT: Where are f i v e  and s ix?  
8 MR. JAMES: Parcels f i v e  and s i x ,  Your 
9 nonor -- ask the witness t o  l ook  a t  t h i s  w i t h  me. 
10 Q. (By Mr.  James) Mr. Mortensen, parcels f i v e  
11 and s i x  are labeled f i v e  and s i x  on p l a i n t i f f s '  
12 ~ x h i b i t  173, correct? 
13 A. Yes. He i n i t i a l l y  purchased 80 acres out 
14 front. 
15 Q. one, two, three, four? 
16 A. Correct. what he purchased was 80 acres. 
17 okay. I held the res t  i n  t he  back. Later he purchased 
18 another 40 acres south of the  40 acres t h a t  I retained. 
19 Q. ~n the form o f  two twenty-acre parcels? 
20 A. I deeded those ou t  a t  twenty-acre parcels, 
21 correct. 
22 Q. And white o f  course t o l d  you t h a t  he planned . - 
23 t o  bu i l d  homes on these s i t es ,  correct? Mr .  White?C - i 
24 A. He t o l d  me t h a t  he wishes t o  s e l l  those four 
25 parcels i n  there, and h i s  preference i n  s e l l i n g  them 
T R I A L  TRANSCRIPT 
231 
1 Q. ~aybe  1'11 approach i t t h i s  way. you're -- 
2 r i g h t  now you don't have any bui ld ing pro jec t  on t h a t  
3 40 acres, do you? 
4 A. I don't. 
5 Q. ~ n d  you have c a t t l e  on tha t  40 acres. 
6 correct? 
7 A. I don't have c a t t l e  on there. 
8 Q. okay. Well, you have trees and a l f a l f a  on 
9 the 40 acres, correct? 
10 A. NO. ~ t ' s  -- tha t ' s  an in teres t ing  40 acres 
11 because i t ' s  the one piece tha t  doesn't have much 
12 harvestable areas. There i s  a t i n y  l i t t l e  b i t  t h a t  you 
13 can get i n  there w i th  a swather, cut  and bale, but the  
14 major i ty  of tha t  i s  ac tua l ly  j u s t  thorny brush land, 
15 and there's -- the 40 acres contains a spring where 
16 people used t o  l i v e  and they developed tha t  spring, you ; 
17 know, f o r  household water, e t  cetera, e t  cetera, and 
18 then those springs ran down i n t o  a creek and k ind o f  
19 l i t t l e  marshy areas, and then you got t h a t  rea l  thorny 
20 type brush i n  there. and i t ' s  a qu i te  good area f o r  
21 c a t t l e  because the c a t t l e  can get i n  the  brush out o f  
22 the wind, and there's l o t s  o f  water i n  there. 
23 Q. Are you t e l l i n g  us tha t  i t  i s  not pa r t  
24 grazing o r  a l f a l f a  and p a r t  trees? 
25 A. wel l ,  yeah, there are parts i n  there where i t  
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1 could be used -- now. remember, i t ' s  only 40 acres. 
2 ~ t ' s  not a gigantic piece. ~ u t  there are parts i n  
3 there t ha t  can be used f o r  grazing, and there are some 
4 parts f o r  timber, but f o r  somebody t o  say t h a t  they 
5 were going t o  keep tha t  property j u s t  t o  graze it, uh. 
6 you know, you couldn't graze many cows on there, and t o  
7 keep it as a timber parcel, the major i ty o f  i t  i s n ' t  
8 timber. The major i ty o f  i t  i s  scrubby brush. 
9 Q. okay. Let's t u r n  t o  Page 79 and we can c lea r  
10 t h i s  up. 
U A. Sure, urn-hm. 
12 9. Page 79, Line 25, my question: "okay. The 
13 40 acres you've retained, i s  t ha t  -- i s  t ha t  any pa r t  
14 o f  tha t  a l f a l f a  or i s  t h a t  a l l  treed?" your answer: 
15 " I t ' s  par t  -- i t ' s  par t  grazing or  a l f a l f a  and pa r t  
16 trees." 
17 A. Yeah, tha t 's  correct ,  um-hmm. 
18 Q. Now, you've discussed wi th  Mr .  white the idea 
19 o f  doing some spec bui ld ing,  correct? 
20 A. Yes, f o r  him t o  spec bu i l d  some houses f o r  me 
21 i n  Bonners Ferry. 
22 Q. You have prospective future poss ib i l i t i es ,  a t  
23 l eas t  a t  the time of your deposition, w i th  respect t o  
24 M r .  white on the 160 acres, correct? 
c -  - j  
2 5 A. That's not c lear t o  me. 
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1 would be able t o  -- h i s  f i r s t  preference would be t o  
2 s e l l  them t o  someone that  he could bu i l d  a custom home 
3 on, but he indicated that  h i s  primary object ive was t o  
4 buy them as an investment and rese l l  them. 
5 Q. NOW, you gave -- a t  the  time you sold the 
6 property t o  Mr.  white i n  December, o f  t he  160 acres it 
7 was s t i l l  p r i ~na r i l y  farm ground, grazing ground, 
8 correct? 
9 A. nbout SO percent o f  it was farm and grazing. 
10 Q. okay. 
11 A. The other 50 percent was timber. 
12 Q. ~ 1 1  r ight .  And the farm ground i s  on the 
13 north end near the Akers' property, f a i  r t o  say? 
14 A. The majority was there. 
15 Q. yeah. ~n fact, a l o t  o f  i t ' s  an a l f a l f a  
16 f i e l d?  
17 A. ~ l f a l f a  nd grass. 
18 Q.  hat's s t i l l  f ree range area up there, 
19 correct? 
20 A. That i s  free range. I believe the correct 
21 term i s  open range. 
22 Q. okay. open range. ~ean ing  t h a t  ca t t l e  can 
23 meander where they w i l l ?  
24 A. ca t t l e  can go anywhere they l i k e  i s  what my 
25 understanding i s ,  and if the neighbor doesn't want them 
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1 i n  t he i r  garden or on the i r  property, then the land 
2 owner has t o  fence the c a t t l e  out. 
3 Q. nnd you've retained t h i s  40 acres for 
4 grazing, part  for grazing a l f a l f a  with your ca t t l e  and 
5 part  f o r  the trees, the timber, f a i r ?  
6 A. I don't th ink I stated that  i n  my deposition. 
7 ~n fact, I think I offered you a -- 
8 THE COURT: That's not the question. He 
9 asked you a question. YOU need t o  t e l l  him whether 
10 your answer i s  "yes" or "no". He d idn ' t  refer one b i t  
11 t o  your deposition. Answer the question. 
12 THE ~ E S S :  could YOU read tha t  question 
13 once again? 
14 Q. (By Mr. ~ames)   he 40 acres you retained you 
15 retained i n  part f o r  grazing your c a t t l e  and i n  part  
16 f o r  timber, referr ing t o  the 40 acres on Exhibi t  4. 
17 correct? 
18 A. w e l l , ~ w o u l d n ' t s a y t h a t t h a t ' s w h a t ~ ' d b e  
19 l im i t i ng  the property to. I wouldn't l i m i t  i t t o  
20 anything. 
21 Q.  hat's what you retained i t  fo r ,  d idn' t  you? 
22 A. I retained it because Mr.  white offered t o  
23 buy 80 acres from me and then he offered t o  purchase 40 
24 acres from me, and no one o f fe red t o  purchase the other 
25 80 -- the other 40 acres from me so I retained it. 
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4 business relationship with him with respect t o  the 160 
5 acres other than the fact  t h a t  he bought i t  from you, 
6 any business relationship whatsoever?" Your answer: 
7 "only prospective, only fu ture  poss ib i l i t ies . "  
8 Question: "okay. What are the future poss ib i l i t i es  
9 tha t  you've discussed?" Your answer: "Well, o f  
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4 memory, but I ' d  say I bought i t  f o r  around 200.000. and 
5 i n  rea l i t y  tha t  was an exchange. sas ica l ly  he put a 
6 5200,000 value on a piece o f  property tha t  I had, and 
' 
7 we traded. That's the  way i t worked." Did I read tha t  
8 correctly? 
9 A. yes, you read t h a t  correct ly,  and what i t  
~ e t ' s  turn t o  page 82 o f  your deposition. 
2 Line 24, s tar t ing  there. MY question: "nave you 
3 ta lked about any -- s t r ike  that .  DO you have any 
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1 A. Um-hmn. 
2 Q. MY question: "what d i d  you buy i t f o r ,  the 
3 160 acres?" Your answer: "okay. NOW, t h i s  i s  pure 
11 land business. He's i n  the bui ld ing business. 1f he 
12 feels t ha t  I treated him f a i r l y  and made an honest, 
13 f a i r  deal with him, I suppose the door's open f o r  me t o  
14 s e l l  him l o t s  o f  land because he's a young man going 
15 places, so there's a l l  kinds o f  future poss ib i l i t ies .  
16 It could be i n  the mi l l ions o f  dollars.   his was no 
1 10 course -- pardon me. well, f i r s t  o f  a l l ,  I ' m  i n  the 
11 wi th  the 5200,000 figure. There was a reason f o r  him 
12 coming up with t ha t  5200.000 f igure.  and t h a t  was 
13 because he was obl igated t o  pay a rea l  estate 
14 commission on the sale, and he wanted t o  keep t h a t  
15 commission dpwn as low as possible. 
16 since that  t ime I have found thar  t he  
1 7 small sale i t s e l f .  oid I read that  correct ly? I 117 propemy that I traded him i s  worth m c h  more than ~ ' v e  
I 
1 18 A. I think you did, yes. I ( 18 been able t o  s e l l  t h a t  f o r ,  so I probably saved h i s  
1 10 t e l l s  me i s  tha t  M r .  Peplinski i s  the one who came up 
19 Q. I want t o  go back t o  your purchase, or ig ina l  
20 purchase o f  the 160 acres, and I apologize f o r  being a 
21 l i t t l e  out of order here and the timing o f  it, but the 
22 Peplinski lawsuit was going on when you bought the 160 
23 acres, and you knew that, correct? 
19 l i f e  by doing tha t  exchange because he was about on' the 
20 verge o f  a mental and physical and emotional breakdown. 
2 1  and he's retained the property tha t 's  out where you can 
22 divide i t  i n t o  small pieces, i s  on a paved county road 
23 and i s  worth an awful l o t  o f  money, but he established 
2 courthouse pr io r  t o  buying the 160 acres. You studied 
3 tha t  thoroughly, d idn' t  you? 
4 A. I did study the lawsui t  before making the 
5 purchase. 
6 Q. And i n  studying the lawsuit before making the 
24 A. oh, yes. It was pointed out very 
25 emphatically. 
2 was f i v e  and s ix ,  the  addi t ional  40, you sold t h a t  
3 property t o  M r .  white f o r  450 t o  SS50.000, correct? 
4 A. I believe i n  my deposition the  f i n a l  f i gu re  
5 t ha t  I came up with,  and I was j u s t  t r y i n g  t o  do some 
6 quick arithmetic i n  my head, was 5450.000 which i s  a 
24 tha t  price. I have nothing t o  d o w i t h  tha t .  
25 Q. NOW, you so ld  between 160 acres, i f  I 
1 7 purchase you understood that  you might get t ha t  I 1 7 lousy investment on my par t  because f o r  the seven years 
I r that 160 acres for  r reduced price, correct? 1 1 8 t ha t  I owned tha t  properry had I -- had I put 5200.000, 
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1 Q. you researched tha t  lawsuit down a t  the 
I A. That had no bearing on the studying the I 1 9 which i s  not what I represented t o  be what I gave f o r  
236 1 understand r igh t ,  between 160 and then l o t s  I t h i nk  it 
1 10 lawsuit. The bearing o f  studying the lawsui t  was t o  ( ( 1 0  the propel'cy anyway, I gave him a piece o f  land, but  i f  
111 assure myself tha t  I would have access i n t o  the 1 I II money were invested i t  would earn i n t e r e s t  t h a t  would 
1 12 property. 1 112 excef!d that  i f  you compounded the i n te res t ,  so, no, i t 
13 Q. That lawsuit dramatical 1 y af fected your 
14 purchase price o f  the 160 acres downward. You .^ 
15 purchased i t  fo r  a f ract ion o f  what you would've 
16 otherwise bought i t for, correct? 
17 A. I believe that, but tha t  had no connection 
18 with me studying the lawsuit. 
19 Q. And i n  purchasing the property you traded, i n  
20 fact ,  a piece o f  property tha t  you believe was worth 
21 about $200,000 fo r  the 160 acres? 
13 has not been one of my better real  estate deals, and I 
14 believe that Mr. Peplinski got the best o f  me'on t h i s  
15 one. 
16 Q. Now -- excuse me, s i r .  May I have your 
17 deposition? 
18 A. cer ta in ly .  
19 Q. I n  researching down a t  the -- researching 
20 the Peplinski lawsui t  you're aware t h a t  there was a 
21 dispute over an alleged easement on the nkers' 
1 22 A. That i s  not t rue.  I th ink you're making I 1 22 property. correct? 1 23 assumptions. A. I didn ' t  see i t  that  way 
1 24 Q. well, l e t  me see i f  I am. Let 's t u rn  t o  Q. You were aware that  i t  had t o  do w i t h  r i g h t  1 25 Page 85. ~ i n e  13. 1 1 25 o f  access over the road on the nkers' property, 
I I 
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2 A. The way I saw the 'lawsuit was tha t  
3 Mr .  ~ e p l i n s k i  was t ry ing  t o  s e l l  h i s  property. Dennis 
4 akers was doing everything possible t o  t r y  t o  keep him 
5 from doing it. He was keeping the real tors out. He 
6 was blocking the road. He was scaring the dickens out 
7 of them, and Mr. ~ e p l i n s k i  f i l e d  a s u i t  t r y i ng  t o  get 
8 Mr. Akers r o  stop. and I m what Dennis Akers d id  was 
9 s t r i c t l y  something reactionary tha t  what do I do now, 
10 and i t  was j us t  further harassment t o  Mr. Peplinski . I 
11 didn' t  take M r .  ~ k e r s '  counter-claim seriously a t  a l l .  
12 p. part  o f  the issues i n  tha t  case you learned 
13 i n  your research -- part o f  the  issues, some o f  the 
14 issues involved th i s  road on the Akers' property, 
15 correct? 
16 A. ~ i k e  I say. I didn ' t  take i t  seriously f o r  
17 the simple fac t  tha t  the easement i s  stated t o  be i n  
18 the southerly portion o f  Government Lot 2. 
19 THE COURT: That's not h i s  question, 
T R I A L  TRANSCRIPT 
2 THE CLERK: one seventy-five. 
3 MR. JAHES: one seventy-five. 
4 Q. (BY Mr. James) You became aware o f  t h i s  
5 document p r i o r  t o  buying the 160 acres. Fa i r  t o  say? 
6 A. I am not certain t h a t  I was aware o f  the 
7 document. but I have no problems wi th  what i s  i n  the 
8 document. I mean, i t  wouldn't have bothered me had I 
9 studied i t  thoroughly. I have no problems wi th  that  
10 document, l e t ' s  put it t h a t  way. 
11 Q. ~ e t  me ask th is .  I s  i t  l i k e l y  o r  probable 
12 that  you reviewed t h i s  document p r i o r  t o  purchasing? 
13 A. Let me look a t  t h a t  again. 
14 Q. p r i o r  t o  purchasing the 160 acres.  hat's 
15 p l a i n t i f f s '  Exh ib i t  175. 
16 A. yeah, well. l e t  me put  it t h i s  way. I 
17 would've been pleased had I read t h a t  document before 
18 purchasing the property. 
19 THE CWRT:  hat's not the  question. The 
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1 correct? 
1 20 Mr. Hortensen. ( ( 20 question i s  whether or  not you looked a t  it before 
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1 exhibi t  marked as p l a i n t i f f s '  Exhibi t  -- 
I 21 Q. (ay Mr. h ~ ~ ~ e s )  I n &searching that  lawsuit I 1 21 buying the  160 acres. 1 22 you learned that  the dispute revolved i n  part  around THE m E S S :  yeah, but I ' v e  stated that  I 
1 4 everything else was reactionary t o  that .  ~ o t h i n g  was 1 ( 4 hounding you i s  you don't answer the questions, and ~ ' m  
23 access on t h i s  road on the Akers' parcel, correct? 
24 A. I would not say t h a t  it revolved around that.  
25 I would say something has t o  revolve around what 
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1 in i t i a ted  something, and what everything revolved 
2 around was ~ e p l i n s k i  suing ~ k e r s  t r y i ng  t o  get Akers t o  
&$&&&? ,<,-. ' -* - ," .
3 stop harassirig him; stop threatening him, and 
( 5 centered around what Akers did. That was a l l  I 1 5 ins t ruc t ing  you t o  answer those questions. 
23 don't reca l l .  
24 THE COURT: okay. Then tha t ' s  your answer. 
25 THE ~ E S S :  I .answered it. I mean. I don't ' 
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1 know why he keeps hounding me when I answer t he  
2 questions. 
3 THE CWRT: one o f  the reasons he keeps 
6 reactionary. 
7 Q. ~ a y b e  l e t ' s  approach i t  t h i s  way. I n  
8 researching the lawsuit, as you've t es t i f i ed ,  you were 
9 interested i n  assuring you had access? 
10 A. correct. 
11 Q. And so that  was a focus o f  your inquiry i n  . . 
12 researchi ng-that- 1 awsui t ?  
I .I ".- 
13 .A:---~hat'S tfSe on1 y re&dn I looked a t  it. 
14 Q. And i n  doing so you had an opportunity t o  
6 THE WITNESS: But, Your nonor. a n i  I'm'-- 
7 t h i s  i s  no disrespect -- ' 
8 THE COURT:  hat 's. it. That's it. 
9 THE WITNESS: I have answered them. 
10 THE COURT: YOU may continue, Mr. 3ames. 
11 MR. JAMES: shank you, Judge. 
12 Q. (By Mr. James) Now, where the language 
13 says -- l e t  me back up, l a y  a l i t t l e  foundation. I n  
14 dealing w i th  property you commonly review deeds and 
1 15 review your Deposition ~ x h i b i t  Number 30 h i c h  1'11 1 [ 15 in terpre t  deeds. Fair  t o  say? 
1 16 have marked i n  a minute. you had an opportunity t o  I 116 A. Certainly. 
I 117 review t h a t  pr io r  t o  purchasing the property, correct, I 117 Q. And you, as you said i n  your deposition, you 1 18 the 160 acres? I 1 18 grant easenents every day and in terpre t  them? 
I 1 l9 A. I don't believe I ever spec i f i ca l ly  looked a t  I 1 l 9  A. certainly.  1 20 any deeds, but I did confer wi th the real tors.  1 Iz0 Q. There's language i n  Exhibi t  175, and i t ' s  a 
I I 21 Q. okay. YOU have a t  some point  i n  time looked 21 warranty deed between the Mil lsaps and the Bakers, I I 1 22 a t  oeposition Exhibit  umber 30, correct? 1 1 22 correct? 
1 23 A. I -- I am aware of i t  since the lawsuit, I A. That i s  correct. 
24 correct. 
25 MR. JAMES: And I'll have that  deposition 
24 Q .  ~ n d  i s your understanding tha t  they are the 
25 predecessors i n  in teres t  t o  the Akers? I f  i t  i s n ' t ,  
AKERS VS.  WHITE, et a1, CV-02-222 
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1 approximately square. You'd have t o  make a g igant ic  
2 square out o f  t h a t  t o  look a t  Government ~ o t  2. 
3 Q. Okay, yeah, Government Lot 2 extends up t h i s  
4 way, r igh t?   hat's what you' re  saying? 
5 A. correct. correct. 
6 Q. And t h i s  i s  a p a r t  o f  the western border o f  
7 Government Lot 2, correct? 
8 A. you've got t h a t  correct. 
9 Q. A11 r igh t .  Fa i r  enough. 
10 MR. JAMES: P l a i n t i f f  moves f o r  the admission 
11 o f  p l a i n t i f f s '  ~ x h i b i t s  173, 174 and 175. 1'11 show 
l2 these t o  counsel. 
13 (Exhibit No. P l a i n t i f f s '  173, 174 and 
14 175 offered) 
15 MR. REAM: I s n ' t  175 j us t  a dupl icat ion o f  
16 many other deeds? 
17 MR. JAMES: I t  i s ,  but i t  doesn't have -- 
18 i t ' s  not the or ig ina l  from the deposition. 
19 MR. REAGAN: NO objection. 
20 MR. JAMES: NO objection, r igh t?  
21 MR. REAGAN: NO objection, Your Honor. 
22 THE COURT: What exh ib i t  are we ta l k i ng  
23 about? 
24 THE CLERK: Exhibi ts 173. 174 and 175. 
25 THE COURT: Those w i l l  a l l  be admitted. 
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1 (Exhibit No. P l a i n t i f f s '  173. 174 and 
2 175 admitted) 
3 Q. (By Mr. James) A l l  r igh t .  Pr io r  t o  the 
4 commencement of t h i s  lawsu i t  you got along f i n e  w i t h  
5 ~ r .  Akers.  air t o  say? 
6 A. Oh, yeah. I f e l t  we were friends. There was 
7 no animosity between myself and Mr. Akers. 
8 Q. AS! r?ghti,. And he l e t  youruse .this.,-cuped 
9 por t ion  ;Tihe road without any con f l i c t ?  
10 A. That's not t rue .  
11 Q. okay. 
12 A. I never asked h i s  permission. nor d i d  he give 
13 me permission. 
14 Q. I was careful not t o  use the word permission 
15 because I thought you might have a problem w i th  t ha t ,  
16 so I want t o  s t i c k  wi th tha t .  so he l e t  you use t h a t  
17 curved port ion o f  the road without conf l i c t .  ~ ' m  not 
18 using the word permission. Mr .  Mortensen. ~ ' m  j u s t  
19 asking you he l e t  you use that  port ion o f  curved road 
20 without any conf l i c t?  
21 A. He didn' t  i n te r fe re  w i th  my use, no. 
22 Q. You gentlemen from time t o  time would see 
23 each other on the curved portions, and he would say 
24 he l l o  t o  you? 





1 tha t 's  -- 
2 A. yes, that  i s  correct. 
3 Q. DO you -- with respect t o  your claim that  you 
4 have a r i gh t  t o  t rave l  on t h i s  road on the Akers' 
5 property, i s  t h i s  the document you re l y  upon f o r  tha t  
6 claim o f  r i gh t?  
7 A. well, yes. ~t says I can cross the southerly 
8 portion o f  Lot 2 -- 
9 Q. nnd -- 
10 A. -- and that  does not define spec i f i ca l l y  where 
11 tha t  area is .  
12 Q. Okay. m d  that 's the southern port ion of 
13 Government ~ o t  2, correct? 
14 A. could be anywhere as f a r  as I read it. 
15 Q. sut t h i s  document re fers  t o  -- i t  says, 
16 "~esew ing  t o  the grantors a roadway right-of-way over 
17 and across the sourhern port ion o f  Lot 2." Stop there. 
18  hat means Government Lot 2, correct? 
19 A. correct, um-hum. 
20 Q. m d  then it goes on. "AS the same now exists 
21 f o r  the purpose o f  ingress and egress t o  adjoining 
22 property." Let's deal wi th "as the same now exists". 
23 YOU agree with me that  t h i s  document was dated 
24 oecember 28th. 1966) 
25 A. yes, and what I saw was the road when they 
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1 purchased it, and I was very pleased w i t h  the road. 
2 Q. nnd you agree with me that  it doesn't define 
3 what the adjoining property i s  presently? 
4 A. I don't understand what you're re fer r ing  td 
5 i n  adjoining property. 
r* ,A. -,.<,.- .< 
6 Q. ~h ' i~*docdm~r i~ t foes  not t e l l  us what i s  
7 referred t o  as adjoining property, does i t ?  
8 A. NO. you'd have t o  1- you'd have t o  interpret  
9 tha t  I suppose on the basis o f  what the sakers were 
10 t r y i ng  t o  achieve, I would assume. 
11 Q. on p l a i n t i f f s '  ~ x h i b i t  6 -- l e t ' s  back up. 
12 YOU agree with me that t h i s  document does not reserve 
13 any roadway outside o f  Government Lot 2, correct? 
14 A. ~t s t r i c t l y  speaks o f  Government Lot 2 i n  
15 tha t  document. 
16 Q. nnd you're aware and you've been aware f o r  
17 some time that  Government ~ o t  2 runs r i g h t  here as I 
18 point out on Exhibi t  6 r i gh t  here, correct? 
19 A. That's one boundary o f  Government Lot 2. 
20 correct.  hat's part  o f  the boundary I should say. 
21 Q. western boundary, correct? 
22 A. NO, i t ' s  not.  hat's not correct. The 
23 boundary -- the boundary -- and that 's  the reason I ' m  
24 t r y i ng  t o  get you t o  draw these things correct ly i s  a 
25 government l o t  i s  an approximate 40 acres and l t  i s  
19 referred t o  as the  disputed area, but l e t  me po in t  out 19 I I A. .~~:~&a~~~$~::,~., . I -d id  operate . that. dozec. c o ~ r e *  20 that  that disputed area i s  i n  Government Lot 2, and my 20 Q.  hat dozer's depicted i n  Exh ib i t  27, and we 
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1 considered ourselves t o  be friends. I enjoyed our 
2 relationship. 
3 Q. sure, but my question i s  i n  t h i s  curved 
4 port ion you saw each ei ther from time t o  t ime down 
5 there. You waved t o  him, he waved t o  you, correct? 
6 A. I answered that. Yes. 
7 Q. ~ n d  you did use t h i s  road from time t o  t ime 
8 t o  take care o f  your animals, your ca t t le?  
9 A. I used i t  almost on a da i ly  basis. 
10 Q. YOU used i t  t o  take care o f  your ca t t l e .  
11 correct? 
12 A. And t o  fence and t o  do my timber projects.  
13 Q. okay. Let's j u s t  go wi th c a t t l e  f i r s t ,  and 
14 then we' l l  go i n t o  those, okay? 
15 A. okay. Yes. 
16 Q. ~ ' m  sorry. YOU used it t o  take care o f  your 
17 cat t le ,  correct? 
18 A. I did use i t  t o  take care o f  my ca t t l e .  
19 Q. used i t  for  hay? 
20 A. I used i t  fo r  hay and fo r  fencing and f o r  
21 timber. 
22 Q. nnd -- 
23 A. And f o r  recreation. 
24 Q. ~ r .  ~ k e r s  from time t o  time, he might see you 
25 o r  you might see him i n  the past on t h i s  t r ave l i ng  on 
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1 21 easement i s  i n  Government -- .in the southerly por t ion  21 see more of those tracks; i s  r h a t  correct? I I 
r 
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1 tha t 's  where we dumped the material tha t 's  i n  tha t  
2 rectangular area. 
3 Q. ~n ear ly 2002, ear ly t h i s  year? 
4 A. Correct. 
5 Q. Mr .  white dumped f i l l  d i r t  i n  t h i s  area on 
6 Exhi b i t  6? 
7 A. Well, not where you're t rac ing your f ingers.  
8 It was i n  t ha t  t r iangular region t h a t  Mrs. Baker deeded 
9 t o  myself and Dave white and -- which i s  i n  the 
10 southerly port ion o f  Government ~ o t  2. 
11 Q. okay. without quibbl ing w i th  you over 
12 exactly where, simply Mr .  white dumped f i l l  d i r t  i n  
13 there. correct? 
14 A. I n  the t r iangular area. 
15 9,; , And you were on a Ca te rp i l l a r  spreading tha f  
16 around? 
17 A. Yes, i n  the t r iangu lar  area t h a t  i s  not on 
18 Mr. Akers' property but i s  i n  our easement area. we do , 
19 have an easement i n  Government Lot  1 t h a t  goes outside 
20 o f  Mr. Akers' property. 
21 Q. For example, t h i s  i s  you i n  u r h i b i t  26 
22 walking on the road i n  t h i s  area, correct? 
23 A;_:eS! r i gh t  there where Mr. Akers s to le  my 
-*>.. - - *+.?.>@ 
24 gate. i o u  can see where the post i s  where nr)i. gate -- 
25 9. These posts r i g h t  t&&? 
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1 22 o f  Government ~ o t  2, so even though Mrs. saker has I 1Z2 A. I t  i s  the dozer. and I can see some tracks 
123 since deeded tha t  property t o  myself and  avid white, 1 1 23 from where the dozer ran. 
1 t h i s  part o f  the road here, and he never t o l d  you you 
2 couldn't use it, correct? 
3 A. saw ~ r .  Akers up there a l l  the  t ime because 
4 he was parked up on my property where the road goes up 
5 on my property. He'd park there frequently so he could 
6 get up on my property and get down onto h i s  property t o  
7 service h is  water system. 
8 Q. k t ' s  sum i t  up th i s  way. p r i o r  t o  t h i s  
9 lawsuit, whatever part o f  t h i s  road tha t  you traveled 
10 on o r  used you never had a problem wi th  the  Akers? 
11 A. Never had a problem with the ~ k e r s ,  no. I 
12 was surprised about the lawsuit. 
13 Q. NWY, i n  -- a f t e r  se l l ing  the 160 acres t o  
14 Mr. white i n  December 2001 you engaged i n  some work 
15 dumping f i l l  d i r t ,  as MI-. Reynolds described, i n  t h i s  
16 area on Exhibit 6, correct? 
17 A. well, where we dumped f i l l  d i r t  i s  what has 
18 been referred t o  as the t r iangle area t h a t  has been 
1 24 i t ' s  pret ty i r re levant because the easement goes 1 b4 9. The same i s  t rue  o f  Exh ib i t  28, correct? 
1 A. Yeah. That's where my gate was, and that 's  
2 where M r .  Akers took the gate and manufactured the 
3 skinny one t o  keep us out o f  the  property. 
4 Q. I understand you're claiming t h i s  i s  your 
5 gate. 
6 A. Correct. 
7 Q. But nevertheless, you would agree w i th  me no 
8 matter what survey we use that  area i s  on the akers' 
9 property, correct? 
10 A. Yeah, t ha t  i s  i n  the easement area o f  ~ e n n i s  
11 Akers where we have an easement, correct .  
12 Q .  nnd these tracks t h a t  we see here on 
13 Exhibit 26 tha t  you're walking on are caused by the 
14 operation wherein you spread d i r t  around. correct? 
15 A. It looks l i k e  they are t racks from the f r o n t  
16 o f  the dozer tha t  you can see parked there. yeah, I 
17 would agree wi th  tha t .  
18 Q. The dozer t ha t  you operated, correct? 
25 through the southerly portion o f  ~ o t  2, and, yes. 
AKERS vs . WHITE. et a1 . Cv-( I?-733 
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5 a post down and put some wire up there. 
6 ,pab&i$$y&wasfq-plice off jcer there, '_ .
7 cbzdn ' t  take a repart because i t  had t o  be more than . . : , . . -- ' - .( 
8.fSbS~i_n.~dma~e t o  do that, and he figured i t was about z: 
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1 Q. MY question was there was no fence here. 
2 correct? I t was open? 
3 A. BOY, I couldn' t  say t h a t  f o r  a f a c t  because I 
4 never paid any a t ten t ion  t o  t ha t .  I don't know how 
5 open tha t  was, but I do not reca l l  a fence being there. 
6 Q.  air enough. You' r e  aware from even before 
7 the time you purchased the 160 acres t h a t  Mr.  Akers 
8 said t ha t  you could d r i ve  on t h i s  southern area here. I 
9 correct? 
10 A. I don't -- what are you asking me? 
11 Q. you're aware even p r i o r  t o  buying t h e  160 
12 acres you had a conversation w i th  my c l i en t ,  Mr.  ~ k e r s ,  
13 wherein he t o l d  you you'd have t o  dr ive  down here i f  
14 you expected t o  use t h a t  easement? 
15 A. I th ink  we already established tha t  from day 
16 one tha t  I used t h a t  curved por t ion  wi thout any 
17 trouble. He never t o l d  me that .  
18 Q. ~ l l  right .  Let 's put  it t h i s  way. you're 
19 aware when -- s t r i k e  tha t .  I n  Exhibi t  76 what we see 
20 here, t h i s  sign here, tha t 's  a no trespassing sign. 
21 correct? 
22 A. That's correct .  
23 Q.  hat was put  up e a r l i e r  t h i s  year by 
24 Mr. Akers, correct? 
25 A. well. I don't know t h a t  he put it up, but  ~ ' m  
: 
5 Q .  m d  you traveled on t h i s  curved por t ion  a f t e r  
6 tha t  s ign was put  up, correct? 
l- 2 see. Yeah, I th ink i t  probably i s .  There was a l o t  o f  
3 tension pu l l ing  the wire t h i s  way and t h i s  way so those 3 Hortensen and white" on it, correct? 
4 posts always were leaning there, but, yes. I did  knock ~t does. 
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1 Q. And i n  29 we see the tracks. correct? 
2 A. correct. 
3 Q. f$pfjgt~C$r,~?@ *,sowon ,@e;.dozc;~, . , ~ o r ~ ~ c t ?  
4 A.  hat's me on the dozec,.cocre~%.~, 
5 Q. ~ n d  i n  31 t h i s  i s  Mr. white on the dozer 
6 spreading fi l l around, correct? 
7 A. correct. 
8 Q. And again, jus t  t o  f i n i sh  up, 32, t ha t ' s  you 
9 on the dozer on one o f  these two occasions -- 
10 A. correct. 
11 Q. -- that M r .  ueynolds described, correct? 
12 A. correct. 
13 Q. NOW, you d id  damage the Akers' fence i n  
14 dr iv ing  -- l e t ' s  back up. On t h i s  curved por t ion  of 
15 the road Mr. Akers put a vehicle there, and there was a 
16 no trespassing sign spec i f i ca l ly  directed t o  you, 
17 correct, early t h i s  year? 
18 A. could I point a t  a picture while I answer 
19 tha t  question because -- okay. I came up t o  access the 
20 property, and no, he d idn ' t  have the vehicle parked 
21 here. He had a vehicle parked here blocking the road, 
22 and I t r i e d  t o  go around h i s  vehicle, and my t i r e  
23 slipped o f f  the road, and i t  d id  h i t  the fence. 
24 Q. ~d t h i s  i s  the damage we see t o  the  fence 
25 from that? 
7 A. ~&d~rii~fomed-~m~+atttthar,:~o 
>&.,*",.,*.d- z.2 f- - -- 
8 trespasL4ng-sign was -- was stat ing.  I di&n<$-'know 
9 butks . I ( 9d i r i t t ie r  i t  meant do not come up t o  my?Y-hy~se. do not  
10 Q. And a t  the time you did tha t ,  t h i s  way was 
Il open. There was no -- s t r i k e  that .  There was no fence 
12 over i n  t h i s  area, correct? 
13 A. well, when you're looking here you can see 
14 tha t  a gate i s  put up there. okay. ~t the time that  
15 t h i s  happened there was no gate up a t  that  time. He 
16 was j us t  blocking the road with cars and t rac tors ,  and, 
17 no, t h i s  had not been opened up and developed l i k e  
18 that .  Mr. Akers came i n  and did that  t o  t r y  t o  
19 encourage us from using t h i s  road and t o  -- but I -- . 
20 there was no way I f e l t  safe because, as you can see, 
21 t h i s  slopes down very dramatically, and, uh, there's a 
22 possible -- the only reason we put tha t  f i l l  i n  there 
23 was t o  keep from t ipping over because without tha t  when 
24 you go through there there's a good chance o f  t ipp ing 
25 over. 
10 cye.up i n t o  my pasture. I had no way o f  . interpreting 
.". 
11 that.. I n  fac t ,  1 sent you many interrogator ies t r y i n g  
12 to. f i n d  o u t  what you were real1 y claiming, and you 
rv 
13 nevew-answered them. I mean, we went f o r  months and. 
2 
14 &VWS and months, got i n t o  the depositions. and I* 
15 said, you know, i t ' s  r ea l l y  qu i te  rude o f  you keeping 
16. me here, ru in ing my vacation, and you haven't wanted - 
17 any discovery, and that 's  where we were. I didn't know 
18 what he meant by no trespassing. Maybe he d idn ' t  warit 
19 me c?g$ up t o  h i s  house. How am I supposed t o  ;E.Ly>o.;:-* P' 
20 in te rpre t  chat? There was no communication. 
I 21 Q. MY simple question i s  a f t e r  t h i s  no 
22 trespassing s ign was placed there, the no trespassing 
23 sign ~ortensen/white on it, you traveled on t h i s  curved 
24 port ion o f  the road, correct? 
A. Well, yes. I d idn ' t  know what i t meant. and 
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1 even if I had suspected that  tha t 's  what he was saying 
2 I wouldn't have agreed wi th  him that  it was 
3 trespassing. 
4 Q. I n  fact, you s t i l l  would've used that  curved 
5 portion, correct? 
6 A. ~ b s o l  u te l  y. 
7 Q. ~ l l  right .  m d  do you see the no trespassing 
8 sign i n  ~ x h i b i t  21, and I guess that 's  been entered 
9 i n t o  evidence. correct? 
10 A.  his picture doesn't make any sense t o  me. 
l Q. I ' m  j u s t  asking do you recognize tha t  no 
12 trespassing sign as the no trespassing sign up here? 
13 A. well, I recognize i t  as a picture of a no 
14 trespassing sign. oh, okay. ~ ' m  having t o  get my 
15 bearings here because my gate tha t  Mr. ~eynolds s to le  
16 and cut i n t o  i s  s t i l l  i n  place and -- yes, okay, I 
17 recognize that. correct. 
18 Q. And by the way, since I have it here, 
19 u th ib i t  23 shows the grader tha t  you and Mr.  white used 
20 as well as ~ r .  white's dump trucks on the road, 
21 correct? 
22 A. That does show Mr .  white's dozer. 
23 Q. And h i s  dump trucks on the road? 
24 A. NO. what t ha t  shows i s  a hydroseeding truck 
25 that was up there hydroseeding grass on the roadway, 
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1 and I don't remember who that  belonged to,  a 
2 contractor, and then there i s  a Dave white t ruck there, 
3 and we had a problem there.   he police were there, and 
4 they couldn't get the trucks out. They couldn't get 
5 the trucks out because Akers wouldn't l e t  them through 
6 the gate, and we couldn't get them around that  other 
7 way because we'd t i p  them over. 
8 Q. NOW, Exhibits 34 and 38, and we've got t h i s  
9 i n  your deposition, you have caused tracks on the road 
10 as we see i n  Exhibi ts 34 and 38? 
11 A. I have no idea what these pictures are of. 
12 and ~ ' m  t o t a l l y  unfamil iar wi th them. 
13 Q. I understand, but you have caused tracks l i k e  
14 that on the road. ~ ' m  not saying you caused those 
15 speci f ic  tracks, but you caused tracks l i k e  that .  
16 correct? 
17 A. I can't s p  tha t  those are tracks. 1t l u s t  
18 looks l i k e  i t ' s  some broken up, crusty d i r t .  
19 Q. wel l ,  you have caused tracks on p l a i n t i f f s '  
20 road with cat tracks and other vehicle tracks? 
21 A. oh, ~ ' m  sure I ' v e  put l o t s  and l o t s  o f  tracks 
22 on there because I went up and down that  road very 
23 frequently m t h  trucks, t ractors,  dozers, backhoes, 
24 track hoes. ~ ' m  sure I put tracks i n  the road. NO 
25 question. Never had a problem with Mr .  Akers though. 
AKFRK v ~ .  WHTTF. P+ a1 
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1 Never made an issue of  it, and I always kept the road 
2 i n  good condition. 
3 Q. For example, P l a i n t i f f s '  Exhibi t  71. t ha t ' s  
4 one o f  your vehicles going up the road, correct? 
5 A. I believe we looked a t  t ha t  i n  the 
6 deposition, and I believe I -- I believe I stated t h a t  
7 I couldn't i den t i f y  whether i t  was or  not because what 
8 I had was a grade a l l ,  and I couldn't t e l l  j u s t  from 
9 looking a t  i t  from tha t  perspective whether i t  was 
10 mine. ~f it were mine, i t  would've been many years 
11 ago, but I did have a grade a l l  t ha t  I did  take up and 
12 down the road. 
13 Q. s imi lar  t o  tha t?  
14 A. yeah. I t  could be tha t ,  but I -- there's no 
15 way I can iden t i f y  it j u s t  looking a t  it. 
16 Q. I& recol lect ion o f  your testimony i s  t h a t  you 
17 probably -- you said i t  probably was yours? 
18 A. I believe I said if somebody t o l d  me t h a t  was 
19 my grade a l l ,  I wouldn't argue w i t h  it. 
20 Q. okay. 
21 MR. JAMES: P l a i n t i f f s  would move f o r  t he  
22 admission o f  Exhibi t  71. 
23 (Exhibit No. P l a i n t i f f s '  71 offered) 
24 MR. REAGAN: I ' m  sorry. Did you es tab l ish  
25 the time period t h i s  depicts? 
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1 Q. (By Mr. lames) Let me j us t  ask you a couple 
2 questions. YOU did run a grade a l l  up the  road t h a t  
3 was e i ther  t h i s  one o r  one very much l i k e  i t ?  
4 A. Yeah. I sold i t  several years ago though, so 
5 i f  tha t  were it, it would've had t o  have been many 
6 years ago. 
7 Q. And you have caused damage -- s t r i k e  tha t .  
8 MR. JAMES: I'll withdraw i t  f o r  now. 
9 (Exhibit No. P l a i n t i f f s '  71 withdrawn) 
10 Q. (By Mr. lames) ~ r .  ~eyno lds '  descr ipt ion o f  
11 t h i s  operation, these operations o f  dumping f i l l  and 
12 grading i n  the area o f  Exhibi t  76, 1 want t o  r e f e r  you 
13 t o  t ha t  testimony. and he t e s t i f i e d  there were two 
14 occasions, and there were two occasions, correct, 
15 ea r l i e r  t h i s  year? 
16 ~ ~ ~ ~ ~ ~ ? i ' ~ b I ~ e x c t ~ : t ~ ~ ~ f h e r e  *was,,--, th =s.ecortdaoy:. 
171wu a a ~ ~ ~ & $ ~ ~ ~ ~ $ $ y + ? & Q g , ~ ~ l s ~ ~ p ~ F . t - ~ ~ ; ~ q ~ ~ & ~ d g r g ~  
18 took it over i n t o  ~eyno lds '  place and dumped i t  around 
19 h i s  barn yard. 
20 Q. And you were involved i n  both o f  those 
21 occasions, correct? 
22 A. correct. 
2 3 Q. And those occasions occurred a f t e r  you had, 
24 number one, become aware o f  the con f l i c t  between the 
25 Peplinskis and the p l a i n t i f f s ,  correct? 
f~-n7-777 Dannc 7 C 2  +n 3 K l  
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1 Q. And a t  the time t h a t  you and Mr. white 
2 widened the approach area t h a t  we now see depicted i n  
3 oefendants' Exhibi t  7 from what it was t o  t h i s  large 
4 area, th@e's no approach per~$&&~$a.,~&~,+~~fl~r~~&1.te,, 
.? U:r.,NLL 
5 obtai nea, is there? "-'"----*~~~d'w 
6 MR. REACAN: objection.  here's been no 
7 testimony that  tha t  en t i re  area j us t  depicted by 
8 counsel was widened. 
9 THE COURT: Overruled. 
10 THE WITNESS: okay. I would say tha t  the. 
11 uh, approach area i s  t h a t  area coining o f f  o f  the county 
12 road tha t  leads t o  pr ivate property. NOW, that 's my 
13 understanding o f  what an approach area i s  i s  the area 
14 coming o f f  the county road t o  pr ivate property. A l l  we 
15 did  was go i n  and improve the approach area, and what 
16 we d id  i s  we improved an area rhat we had a lega l  r i g h t  
17 t o  improve because we have an easement through the 
18 southerly port ion o f  Government ~ o t  2, and tha t  area i s  
19 contained i n  covernment Lot 2. 
20 NW, Akers has no ownership i n  t ha t  property 
21 there. but  i t  i s  i n  Government ~ o t  2, and our easement 
22 r igh ts  extend beyond Akers' property, and a l l  we were 
23 doing was improving an area tha t  we had a lega l  r i g h t  
24 t o  maintain and repair, and, uh, Mr. Akers had no say 
25 on that  whatsoever because i t  was an easement r i g h t  
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1 that wasn't even on h is  property. 
2 Since that  time, uh, f o r  the simple fac t  tha t  
3 the t i t l e  company, who defends us, thought t ha t  
4 Mr. Akers might t r y  t o  get Mrs. Baker t o  deed him tha t  
5 property, the t i t l e  company hired a private 
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1 ~ r s .  eaker and which a l l  of those areas we had easement 
2 r i gh t  to, and he actual ly trespassed -- trespassed and 
3 blocked our area, and what he d id  i s  restrained us 
4 which was contrary what the Court had ordered.   he 
5 Court had ordered t h a t  he should not res t ra in  us from 
6 using that  twelve-foot road, and he did. 
7 Q. Let's say i t  your way. Af ter  the court  
8 order, you and ~ r .  white extended ~ r .  nkers' approach, 
9 and a t  tha t  t ime you d id  not have an approach permit, 
10 correct? 
11 A. we d idn ' t  do a th ing  w i th  the approach. ~ o t  
12 a thing. we used the exact same approach. ~f you ' l l  
13 bring the pictures up and y o u ' l l  want t o  r e a l l y  t a l k  
14 about i t where we can look a t  i t  c lear ly ,  we could 
15 discuss i t  object ively,  but we d id  nothing t o  tha t  
16 approach. A l l  we d id  was come and improved our 
17 easement which was outside o f  Mr. Akers' property. 
18 we d i d  not go against the court  order because 
19 we d idn ' t  do anything wi th in  t h e  boundaries o f  ~ k e r s '  
20 property. A l l  we d id  was t r y  t o  save from having t o  
21 have a hassle and come and bother the Judge and 
22 everybody t o  say, hey, he's blocking us because we knew 
23 i t  would a l l  be discussed i n  court. ~ll we wanted was 
24 a safe way t o  get t o  tha t  twelve-foot road easement 
25 tha t  the court ru led tha t  we could use u n t i l  t h i s  a l l  
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1 gets resolved i n  t r i a l .  
2 Q.  he work t ha t  you and Mr. white did,  the 
3 dumping o f  the fill and the grading work, however you 
. - .- A&,.. ,-5 
4 want t o  characterize it,&diG&21fkh=t work&& 
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6 investigator, locmed:M$s 2 LBdkey-@o i s  the owngr-. of  
7 t h~@*Et~ ;  .=__ . ...-. -_.. -., , _ 2!&$*- 
8 berFu5=&e h h p  easement through that  p r o p e ~ v ~ l i $ t h e r  
9 she deeded it t o  us or not, but she then deeded us.that 
, ,**s#*,*q $>~&g;b.-*-tyw%?z~y*aF .7:,?- .*!"Wi,%*' * 
10 property, so now not do we only own that  trihbi-~# - * 
11 pd&?oi~, but we have always had an easement through 
12 that portion, so a l l  we d id  was improve our easement 
3: 
13 area i n  there rhat  wePh.dve a legal  easement t o  which we 
14 now om. 
15 Q. (BY Mr. lames) You and Mr. white engaged i n  
16 th is  grading ac t i v i t y  f o r  the  approach t o  Mi l lsap LOOP 
17 ~ o a d  without obtaining an approach permit, correct? 
18 A. The approach was already there. we come o f f  
19 the same approach that Akers does. what Akers d id  i s  . 
20 nkers went outside h is  property .lines and blocked o f f  
21 part o f  the approach area. He put the gate not even on 
22 his property, a gate t ha t  he s to le  from me that  he cut 
23 i n  h a l f  so it would be h a l f  as wide, and then he moved 
24 ir out i n t o  the triangular area which would e ~ t h e r  be 
25 an approach area that belonged t o  the county or 
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6 A. we d id  tha t  without obtaining an approach 
7 permit because we were not working on the approach. 
8 Q. Now, p r i o r  t o  t ha t  you and Mr .  White engaged 
9 i n  work up on the upper end o f  the road, correct? 
10 A. s t r i c t l y  on property t ha t  belonged t o  
11 Mr.  white, and tha t  was Mr. whi te 's project .  That was 
12 not my project  , and wh'at I would I ike defined ,is.yJJaf 
-'-ropfropfPrU'*-k%.-71 %F 
13 there i s  two l aws l~ i t s  here. There's one a g a m v e  
14 white, and there's one against me. we're two d i f f e r e n t  
15 ent i t ies  wi th two differe?~$~~$n~s;f,~,,2,~d;rr;; 
16 deverd"pmehf; and I'm i n  the  l and  sales. >~hat -was.  h i e =  
17 project. 1-uknow.for a f ac t  t h a t  every 'E i t 'E f  wbPK'YhSt - - ? >  - ?... . 
18 he d id  Up i h & W w a ~  permitted, and I know f o r  a 'fac; 
19 that  every b i t  of excavation t ha t  happ&eti'up*thdre was 
20 on h is  land. 
21 Q. okay. we may have a dispute over tha t ,  but  I 
22 don't want t o  quibble wi th you over tha t .  I j us t  want 
23 t o  establish t ha t  you agree wi th  me the work t h a t  was 
24  done up here a t  the upper end o f  the road was done 
25 pr io r  t o  the f i l i n g  o f  the lawsui t ,  correct? 
~ \ f - f 1 3 - 3 3 3  n-.-- 7c-i L- 7 c  
2 the property t o  Dave, and I remember I was very anxious 
3 t o  get i t  closed because annually around t h a t  time o f  
4 the year I go t o  Mexico. so when I get back from Mexico 
5 I f i n d  out tha t  we've got a lawsuit, and that 's  where 
TRIAL TRANSCRIPT 
2 Now. l e t  me point  out t h a t  none o f  tha t  
3 would've occurred -- none o f  t ha t  would've occurred. 
4 ibis whole th ing wouldn't have occurred i f  these peqple 
5 had not stolen our material on our easement area that, 
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1 A. I was i n  Mexico during a l l  t h i s  time. I sold 
6 1'm a t  on it, bupdu@~g:~aJnF.xh~po~ine~? never once was 6 was nei ther on ~eynolds'  property or  Akers' property. 
~ m f ~ ) t * ~ ~ b q r ~ d ~ ~ . * ~ - ~ , ~ ~ ~  . ,.*i 4,. -. A--* * 
7 even & t h a t  property, so I could not h k ~ k  t lespusrd ,@ I I 7 None of t h i s  would occurred. 1 mean, we may even s t i l l  
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1 coming before the Courr was, uh, t he  second time. 
8 you know. .MY claim against you i s  f r ivolous lawsuit. 
9 Q. A l l  I ' m  t r y i ng  t o  establish i s  do you 
10 disagree with me that  the work on the upper end o f  the 
11 road was done p r i o r  t o  f i l i n g  the lawsuit? 
12 A. I don't know that .  I wasn't here. I was i n  
8 be able t o  t a l k  t o  each other wi thout h o s t i l i t y ,  but 
9 once somebody beats you up, I mean, i t ' s  p re t ty  darn 
10 tough. I mean, i t ' s  p re t t y  humil iat ing.  
11 Q. And t o  c l a r i f y  that .  when you engaged i n  t h a t  
12 work there was an al tercat ion,  and I appreciate we have 
1 13 ~ e x i  co. 1 1 13 d i f f e ren t  descriptions o f  what occurred i n  the 
1 14 Q. ~ n d  you represented yourself pro se? 1 1 14 al tercat ion,  but the po l ice  were ca l led  a t  tha t  time. 
1 A. Yes, I did. I ( 15 correct? 
16 Q. And you represented yourself pro se up 
17 through the time t h a t  you and Mr. white commenced work 
18 i n  t h i s  area? 
19 A. up u n t i l  che rime t h a t  the judge ruled t h a t  
...i.rrin.Tr..-"- r-- 
20 whoever l o s t  the s u i t  would pay a l l  the -- a l l  
16 A. Yes, and we were working s t r i c t l y  i n  our 
17 easement area o f f  of Akers' property. 
18 Q. Mr. Mortensen, I ' m  handing you P l a i n t i f f s '  
19 ~ x h i b i t  50. That i s  your t ruck  t h a t  appears i n  
20 p l a i n t i f f s '  Exhibit 50, the  photograph, i s n ' t  i t ?  
21 expenses, and with that  ru l i ng  I said, we l l ,  why should A. That i s  my truck,  correct. 
22 I r i s k  me paying anything because the t i t l e  company Q. And that  t ruck  i s  up on the upper end o f  the  
2 rule, but I believe that  we are i n  the r i g h t .  
Q. T e l l  me i f  you disagree with me t h a t  you had I 1 3 truck. Q. And i t ' s  up on the upper end. o f  rhe road on 
23 w i l l  represent me and t h e y ' l l  have t o  pay everything 
24 i f  -- I mean, I don't know what a court w i l l  ru le.  I 
25 mean, I believe our t i t l e  company:rrill defend i t  t o  the 
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1 supreme court, but I have no idea what the  Court w i l l  
1 4 done some work a t  the lower end o f  the road p r i o r  t o  ( ( 4 Government Lot 2, correct? 
23 road somewhere? 
24 A. ~m-hmm, yeah. I t ' s  s i t t i n g  on Dave white's 
25 property. YOU can see the survey l i n e  r i gh t  there. 
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1 ~ t ' s  very clear. There's the survey l i n e .  There's the 
1 5 the time o f  obtaining the defense through the t i t l e  / I 5 A. Correct, on Dave White's property. 
6 insurance company. I s  tha t  correct or incorrect? 
7 A. wel l ,  l e t  me th ink.  0 i%gB%&tFiC,~i~$ 
8, ,gra,jyht ,,--% r.,l. J ,$gcause7a.7a-~hav - e :ro -do! i s  ----when-'we ,-by 
9 and before the Court t h i s  was a t  the time tha t  Akers 
10 beat me up, uh, and, uh. I mean, he had turned i n t o  an2 
11 absolute mad man. Dr .  J e k y l / ~ r .  nyde tha t  pepl inski  
12 desciibed, and neither white nor myself f e l t  safe t o  
' 6 Q. And i t  i s  up there -- r i g h t  next t o  it 
7 there's a "No trespassing sign  ort tens en" t ha t  you 
8 passed t o  dr ive up there, correct? 
9 A. Well, apparently Mr .  Akers i s  contending t h a t  
10 we trespass i f  we dr ive  over t h a t  survey l i ne ,  but he 
11 never -- he never claimed tha t  i n  h i s  s u i t  against 
12 Mr .  peplinski, so I don't know where he's coming from. 
1 13 show up there so we asked f o r  a restraining order, we 1 1 13 Q. There was a no trespassing s ign approximately I 14 came t o  the court. and it was a t  that  t ime tha t  the  ( ( 14 here. and you drove past it. correct? 
1 15 judge said whoever l o s t  paid a l l  expenses, and .it was I 115 A. Yes. obviously he's t r y i n g  t o  keep us from 1 16 a t  t h a t  time that  I said, wel l ,  hey, l e t  t he  t i t l e  1 1 16 gett ing t o  our property. I don't know why he needed t o  
117 company deal with it. I don't want t o  take any r i s k  o f  ( 117 put a no trespass sign up there when he put one on t h e  
118 having t o  pay anything. I I 18 bottom. It seems l i k e  your argument i s  we can get on 
Q. I just  -- if you know, Mr. Mortensen, I don't 19 the road, but we can't get on or  o f f  o f  i t. Apparently I I 
( 20 mean r o  -- I j us t  want t o  know i f  you know, do you know 20 we can l i v e  on the road -- I I 
MR. JAMES: Pla in t i f f s  move f o r  the admission 
23 insurance company? 23 (Exhibit No. P l a i n t i f f s '  50 offered) 
A. Well, I said that  I did because it was -- 24 MR. REAGAN: No objection, Your Honor. 
25 tha t ' s  what triggered -- that 's  what t r iggered us 25 THE COURT: P l a i n t i f f s '  Exh ib i t  50 w i l l  be 
A l / f D C  \ r c  \.IUTTC n f  31 P\l-n-)-?73 . . 
(10 mine, but i t ' s  not mine. I don't recognize it. I 1 10 very successful and I k ind o f  -- I don't p lan things 
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11 Q. Then I w i l l  not address that .  
1 2  A. ~ t ' s  too new. ~y trucks are a l l  old. 
13 MR. JAMES: p l a i n t i f f s '  Exh ib i t  -- t h i s  i s  
14 not marked. 1'11 have t h i s  marked as P l a i n t i f f s '  
15 Exhibi t  -- 
16 M E  CLERK: 176. 
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1 admitted. 
2 ( ~ x h i  b i t  NO. ~ l a i  n t i f  f s  ' 50 admitted) 
3 MR. REAGAN: Reserving only the  handwriting 
4 on the back. 
5 MR. JAMES: yes. 
6 Q. (BY Mr.  3ames) ~ n d  Ishould've done t h i s  a t  
! 7 the same time. p l a i n t i f f s '  Exhibi t  56, you recognize 
I 8 that  pickup? 
9 A. yeah. well, no, I don't. I thought that  was 
MR. JAMES: 176. 
Q. (sy Mr.  James) 176, t ha t  a lso depicts your 
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1 guess. 
2 MR. REAGAN: NO objection, Your Honor. 
3 THE COURT: ~ x h i b i t  176 w i l l  be admitted. 
4 (-hi b i t  No. p l a i n t i f f s '  176 admi t red) 
5 9. (By M r .  James) When d id  you get back from 
6 Mexico? 
7 A. Oh. boy. I don't reca l l .  see, I don't -- 
8 I ' ve  mentioned t h i s  many times. I don't have a 
9 schedule. I own a company, Mortensen ~ a t h .  I t ' s  been 
ll and ~ ' d  have t o  -- 
12 Q. your best approximation i f  you can? 
13 A. ~ ' m  not gonna do t h a t  without re fe r r i ng  t o  
14 anything because I am j u s t  not date conscious. 
I 15 Q. P l a i n t i f f s '  Exh ib i t  76. YOU and/or Mr.  white 
16 did  tear out t h i s  gate and these posts t h a t  we see 
19 truck past that no trespassing sign as we discussed, 
20 correct? 
1 ;; here, correct? 
A. No, thatl.s not correct .  what happened i s ,  
19 uh, when we went up there he had s t o l e  my gate -- you 
20 can see back there there was a gigant ic wide gate 
A. ~ooks l i k e  the same picture. we can see the 21 coming up the road. He cut  t h a t  i n  hal f .  and he put -- 
22 survey l ine.  we can see i t ' s  on Dave white's property, 22 could I point because I could save a l o t  o f  t ime j us t  1 1 I I 
23 correct. 23 pointing? 
MR. JAMES: Move fo r  the admission o f  24 okay. when I came up there, t h i s  post r i g h t  
25 here was close. I t  was o f f  h i s  property l i n e  a l i t t l e  
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1 ( ~ x h i b i t  NO. p l a i n t i f f s '  176 offered) 1 b i t ,  but here h is  property l i n e  comes acrossed here. 
2 MR. REAW: I have some questions i n  a id  o f  
3 objection, Your Honor. 
4 THE COURT: YOU may. 
5 BY MR. RUGAN: 
6 Q. Mr.  mrtensen, did you recognize t h i s  as your 
2 ~t was close so I l e f t  t h a t  i n  there because I didn ' t  
3 want t o  mess with it because -- but he was blocking i t 
4 there. i:p3.7'ed-that post,*ut,-and-1 d id  cut  the l ock  
5 o f f  because he had restrained us and we couldn't get 
* 
6 through there, so I pul led  t h a t  -- I pul led t h a t  out 
10 the. Judge i s  gett ing a l i t t l e  t i cked o f f  a t  me because , - - .  
ll I seem t o  be wasting time, but l e t  me see. Yeah. 
12 ~ i a t ' s  even got my dealer plate on it. That's my 
13 truck. 
7 truck i n  t h i s  exhibit? 
8 A. YOU know, maybe I bet ter  look a t  tha t  again. 
9 ~t looked so simi lar  t o  the  f i r s t  p icture.  d_$,$pLs.i~kno~ 
14 Q. m d  do you know about what date t h i s  picture 
15 depicts? 
16 A. Boy, that  was a f t e r  I got back from Mexico 
17 and af ter ,  uh, the major i ty o f  the excavation that  
18 occurred on Dave white's property, not oennis Akers' 
19 property. ~t was i n  t ha t  t ime frame. Anything else? 
'1'. 
Q. would tha t  be t h i s  year? 1 A. Let's see. n o  thousand -- yeah, i t  would be 
7 and I l a i d  it there. I didn ' t  s tea l  i t  o r  anything, 
8 and that  way we could -- we could open the gate and we 
9 could get through t h a t  area t h a t  the Judge ordered that*  
10 we could use. 
11 Q. Exhibi t  95. That shows some o f  t ha t  
12 excavation o r  tha t  grading work as you c a l l  i t  a t  the 
13 end o f  the road, correct? 
14 A. yeah. I can see where we put t h a t  i n  t h a t  
15 t r iang le  area and easement area and -- but now -- but 
16 l e t  me point out -- t h i s  i s  good because you've got ta  
17 remember tha t  during the n igh t  or  while nobody was 
18 there t o  object or whatever t ha t ,  uh,-nkers and 
19 Reynolds came down w i t h  heavy equipment and s to le  the 
20 material so i t ' s  p re t t y  hard t o  i den t i f y  whose tracks 
21 are whose. 
1 22 2002. correct. Q .  You see the p i l e  o f  material here i n  
Q. 1s t h i s  winter time, spring? 1 1 23 Exhibit 95? 
A. okay. I was gone t o  Mexico winter, got back. A. urn-hmm. 
125 uh -- I ' d  say i t ' s  l a te  winter,  ear ly spring i s  my p. You see t h a t  red sign? 
I 
AKERS V S .  WHITE. e t  21. rV -n? -733  Dannc 3fQQ +n 3 7 -  
t .  ! 
6 had ordered along -- l e t ' s  see, tha t  the Judge had 
.@q .,*, .*.,,,,."'---.-- - 
7 o r & r d t h a t  we had a r i g h t  t o  "se u n t i l  t h i s  ' 
8 l i t i g a t i o n  was over, but those tracks, uh, you know, 
9 could be anybody's. 
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1 were -- everybody was baf f led  what t o  do. They said, 
2 well. l e t ' s  j u s t  get t h i s  t h i ng  resolved today. They 
3 were ca l l i ng  the Judge. They were c a l l i n g  everybody, 
4 and they were t r y i ng  t o  f i gu re  out how t o  get the 
5 trucks out, and Akers wouldn't l e t  then use the road, 
6 and they said, wel l ,  Akers i s  not gonna l e t  you use the 
7 road, see i f  you can take them out t ha t  way, and I said 1 
8 they're gonna t i p  over. You s ign something that  you : 
9 take f u l l  responsibi l i ty ,  and then he made Akers l e t  
10 them out on the road tha t  we were supposed t o  use 
11 anyway. 
12 Q. YOU reca l l  the county bu i ld ing  inspector 
13 being there tha t  day? 
14 A. I do not know who the  county bu i ld ing  
15 inspector was. I did not know who any o f  those 
16 indiv iduals up there were except those people who were 
17 wearing, uh, law enforcement uniforms, and I believe 
18 they were from the sher i f f ' s  department. 
19 Q. were you o r  were you not aware tha t  a stop 
20 work order was put i n  place t h a t  day? 
21 A. I -- I don't believe I was rea l l y  even aware 
22 of it t h a t  day, but i t ' s  p r e t t y  i r r e l evan t  because 
23 nothing ever happened after t h a t  t ag  was put i n  there. 
24 I n  fact, those gates are s t i l l  up there. Everything's 




10 Q. That sign that we see i n  those two exhibits, 
11 p l a i n t i f f s '  Exhibits 95 and 96, that  sign i s  a stop 
1 not go through the gate, and I sqid only i f  you w i l l  Q. This i s  a stop work order we see on 
2 sign the statement that y o u ' l l  be l l a b l e  f o r  the 2 Exhibi t  967 
3 damages i f  and when those trucks t i p  over gett ing out A. 1'11 agree w i th  you. 
4 o f  there, y d  then he came back and he made-p,k,$Ic.&y?g Q. Regarding tha t  p ro jec t ,  correct? 
5 the gate and l e t  the  trucks use the road tha t  the Judge A. 1'11 agree w i th  you, yes, i f  tha t ' s  what you 
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1 A. oh, now t h i s  gives me a t i n e  reference. 
2 okay. yeah, and I see -- and what i s  your question? I 
3 do see it. 
4 Q. DO you see that red sign marked -- 
5 par t icu lar ly  described o r  shown i n  u h i b i t  96. 
6 p l a i n t i f f s '  Exhibi t  96? 
7 A. um-hmm. 
8 Q. 00 you see that? 
9 A. yeah. see, t h i s  i s  a f t e r  -- t h i s  i s  probably 
10 a l l  t he i r  tracks i n  there because t h i s  i s  a f t e r  they 
ll came i n  and s to le  the material. see, what they -did..fs 
U they came i n  and s to le  a l l  the  material, put  tb$.,gate 
) r- 
13 up, blocked us out again, put panels and everything up 
14 t o  keep us from getting i n ,  so basical ly we had t o  do 
15 i t  a second time, and the second time i t  got red tagged 
16 because everybody was up there. I mean, the pol ice 
17 were up there. Every inspector was up there, and 
18 basically I think, you know, i t ' s  l i k e ,  well, what do 
19 we do to, uh -- 1 mean, i f  you're one o f  those o f f i c i a l  
20 capacities, judge, police o f f i ce r ,  planning & zoning, 
21 uh, you've got issues that  have t o  be resolved r i g h t  
22 then. and I wasn't offended. I mean, they had t o  get 
23 things resolved and they had t o  get the trucks moved up 
24 that  were a l l  back there, and the pol ice o f f i c e r  came 
25 and t o l d  me t o  have the trucks drive around that  area. 
12 work order, commonly referred t o  as a red tag, correct? I 
13 A. I'll take your word f o r  it. I 
14 Q. That i s  a stop work order sign that  I 
15 appears -- I 
16 A. I never read it, but what I ' m  saying i s  -- I 
17 I'OI not arguing with you. I w i l l  s t ipu la te  t o  that. I 
18 9. rou+$Cy~g,$~re*yhen the inspector, the county 
19 inspector placed that  stop work order? 
20 A .  That's the day -- tha t ' s  the day that  I got I 
21 beat up. My adrenaline was so high I was about ready I 
22 t o  b lw,  a fuse. I was not focused on anything because I 
23 the police were up there and the hydroseeder t ruck was I 
24 t ry ing  t o  get out. ~verybody was t r y i ng  t o  get out. I 
25 Akers wouldn't l e t  them use the road. The pol ice I 
I 
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6 say, but I ' m  saying I have no personal knowledge o f  
7 that. 
8 MR. JAMES: p l a i n t i f f  moves f o r  the admission - 1 
9 o f  ~ x h i b i t s  95 and 96, and for t h a t  matter, though we 
10 haven't discussed it. 97 also. 
11 (Exhibit No. P l a i n t i f f s '  95. 96 and 
12 97 offered) 
13 MR. REAGAN: NO objection, Your Honor. 
14 THE COURT: A l l  r i gh t .  Exhibits 95,'96 and 
15 97 w i l l  be admitted. ! 
16 ( ~ x h i b i t  No. P la in t i f f s '  95, 96 and 
17 97 admitted) ! 
18 Q. (BY Mr. James) Do you reca l l  a t  the t ime o f  
19 your deposition we discussed a sketch by your attorney? 
20 A. okay. This i s  during the time o f  the 
21 deposition? 
22 Q. yeah. DO you reca l l  we discussed that  sketch 
1 
23 tha t  I ' v e  labeled p la in t i f f s '  110. Exhibi t  110? 
24 A. yeah. I can make sense o f  t h i s ,  sure. 
25 Q. ~ n d  tha t ' s  your attorney's sketch o f  the area 

TRIAL  TRANSCRIPT 
1 Q. ~ll I want t o  establ ish here i s  t ha t  number 
2 picture -- MR. JAMES: Your Honor, would i t be good f o r  
4 no. 4 up my completion. 
5 Q. The photographs tha t  we see i n  THE COURT: ~l l right .  ~ e t ' s  take our 
6 p la in t i f f s '  177, plate nine and plate f i f t e e n  -- 6 mid-warning break, and w e ' l l  be back a t  ten minutes 
7 A. YOU have a much bet ter  picture r i g h t  there. 7 a f t e r  ten. 
8 that b ig  one, because that  one does not depict  i t  a t  
9 a l l .  THE COURT: okay. You may resume, Mr. James. 
10 Q. The photographs i n  p l a i n t i f f s '  177, plate Q. <By M r .  James) Mr.  Mortensen, you're 
nine, plate f i f teen, would you agree wi th  me that those 
13 on ~ x h i b i t  76? 
15 and see i f  I can see. Dennis Akers and Reynolds are 
16 the ones over there t r y i ng  t o  make a new road over 
18 we can't get through anyway. I mean, basical ly we 18 some relevance there. 
Q. As an ind iv idua l  who buys and s e l l s  land and 
20 top that -- we had no problem fol lowing the Judge's 20 who creates parcels of land are you fam i l i a r  generally 
. 21 order and using the twelve-foot road. We were very 21 wi th  the county's ordinance, the  subdivision ordinance? 
A. I only own a couple o f  pieces o f  property i n  
23 were very happy t o  get up there and work on our 23 Kootenai county, and tha t ' s  p re t t y  gone. I own a few 
24 property. 
25 ~t wasn't u n t i l  mr. ~ k e r s  locked us out o f  
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1 there that  necessitated get t ing  i n  another way. so we 
2 just  put Dennis Akers t r i e s  t o  insinuate, wel l ,  you can 
3 come i n  t h i s  wqy but you s t i l l  can't get i n t o  your 
4 property, but t h i s  does not represent what you're 
5 t ry ing  t o  get me t o  say it represents. 
6 Q. ~ ' m  not t ry ing  t o  get you t o  say it 
7 represents anything. I ' m  j u s t  asking if you know -- 
8 l e t  me ask i t  t h i s  way. DO you know whether o r  not 
9 plates nine and f i f t een  i n  p l a i n t i f f s '  Exhibi t  177 -- 
10 A. ~ e t  me t e l l  you what I do know. 
11 THE COURT: He has a r i gh t  t o  f i n i s h  h is  
12 question. 
13 THE W N E S S :  I ' m  sorry. I rea l l y  apologize. 
14 THE COURT: And you w i l l  wait. 
15 Q. (BY Mr. ~ames) DO you know i f  those 
16 photographs appear t o  have been taken before or  a f te r  
17 you worked on t h i s  disputed area down a t  the bottom of  
18 the road? 
19 A. I real ly  can't t e l l  you from looking a t  those 
20 pictures. 
21 Q.  air enough. MY same question stands fo r  
22 p la in t i f f s '  ~ x h i b i t  178. Can you t e l l  whether or 
23 not -- do you know whether or  not those photographs 
24 were taken p r i o r  t o  the work on the road that  you and 
25 M r .  white did7 
A V C D C  \ I C  IAIUTTC n+ 31 
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1 knowing a l l  t ha t  informat ion i s  p re t t y  i r re levant  i n  
2 what I do. 
3 Q. I ' m  j us t  asking you i f  you are aware o r  a t  
4 any time have been aware o f  the  subdivision ordinance? 
5 A. Yes, but you insinuated because o f  the f a c t  
6 t h a t  I s e l l  land that  I should be an expert on that ,  
7 and I 'm  not an expert on t ha t ,  and ~ ' m  not aware o f  
8 what you're asking me so no, I ' m  not. 
9 Q. okay. I th ink  you'd agree w i th  me t h a t  the 
10 160 acres -- I won't use t h a t  picture,  okay. 1'11 j u s t  
11 say t h a t  160 acres t ha t  you bought from pepl inski ,  t o  
12 your knowledge it was a l o t  t h a t  was a parcel -- a 
13 contiguous 160-acre parcel as o f ,  say, May 14th, 1974. 
14 YOU wouldn't disagree w i th  t ha t ,  would you? 
15 A. I don't know that .  I bought the propercy i n  
16 1994, and I ' d  have t o  -- I mean, I could -- tha t  k ind 
17 o f  takes a search from the t i t l e  company t o  establ ish 
18 a l l  t ha t  h is tory  unless you've studied i t  rea l l y  
19 careful ly.  
20 9, Are you aware from your knowledge o f  the 
21 information and documents how long tha t  160 acres has 
22 been i n  existence approximately as a contigucus parcel? 
2 3 A. Well, the -- l e t ' s  see. I know that  a chain 
24 o f  t i t l e  was Mil lsaps. I don' t  know p r i o r  t o  tha t ,  but  
25 I know i t  was Millsaps. I know i t  was Peplinskis and 
rw-n3 -333  , - - D=,OC 7Q1 +n 7n. 
2 o f  tha t  160 and I don't -- I know there's the date 1966 
3 that  comes up frequently, and I believe that 's  a t  the 
4 time that  the  easement was granted, but t ha t ' s  about 
5 the only date t h a t  I could re fer  t o  you without looking 
6 at something, but i f  you have something t o  show me I ' d  
7 have no problem agreeing wi th  you. 
8 Q. I j us t  want t o  know i s  i t  your contention 
9 tha t  the 160-acre contiguous parcel was i n  existence i n  
10 1966 or  not? 
11 MR. REAW:  objection. He s t i l l  hasn't 
12 agreed t h a t  i t ' s  a parcel. 
l3 THE COURT: overruled. 
14 THE WITNESS: The question again? 
15 MR. 3AMES: Could the reporter read i t  back? 
16 CQUESTION READ) 
17 THE W?XNESS: That question doesn't make any 
18 sense t o  me. Could you rephrase i t ?  
19 Q. <BY ~ r .  lanes) 1'11 try. IS i t  your 
20 contention t h a t  the 160-acre parcel tha t  you purchased 
T R I A L  TRANSCRIPT 
2 t rue  testimony. 
3 Q. I s  i t your -- i n  answer t o  my question i s  
4 your answer you don't know? 
5 A. I don't know what you're asking i s  what I ' m  
6 saying. 
7 Q. 1s i t  your -- the  160 acres t ha t  you 
8 purchased, i s  it your contention t ha t  t ha t  160 acres 
9 was not i n  existence i n  19747 
10 A. well. ~ ' m  -- there again i t  was pa r t  o f  the 
earth. ~f you' r e  asking i f  that 's  relevant t o  i t  being 
12 par t  o f  another piece o r  i f  i t  was owned by another 
13 person or i n  between, i f  you would c l a r i f y  what po in t  
14 you're t r y i ng  t o  establ ish it would be helpful .  
15 Q. IS the answer t o  my question you don't know 
16 o r  -- 
17 A. I don' t  know what you're asking, and I ' m  not 
18 t r y i ng  t o  be d i f f i c u l t ,  but  I don't understand the 
19 meaning. 
20 MR. JAMES: NO fur ther  questions a t  t h i s  
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1 then i t was myself. That's the  three change o f  t i t l e  
21 that 's the subject o f  t h i s  l i t i g a t i o n  was i n  existence 
22 i n  1966 'or was not i n  existence i n  1966? THE COURT: ~ll right .  Cross-examination, 
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1 so the judge doesn't get mad a t  me so I ' m  not g iv ing  
23 A. .cWp1!Lijit.had.xa.rbe.jjn:exBflenaie It was part  
2wsf -.the .earth5 - you know, bat. r still don't see what- I 
25.you're -- x'.m -not t r y i ng  t o  be d i f f i c u l t ,  but I t r u l y  
23 Mr. Reagan? 
24 MR. REAGAN: Thank you, Your Honor. 
2 5 / / /  
2 Q. Are you contending or  not contending tha t  the 
3 contiguous 160-acre parcel was i n  existence as a 
4 contiguous 160-acre parcel i n  19667 
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1 don't understand the question. 
5 A. NOW, you're meaning contiguous as being next 
6 t o  something? 
7 Q. I mean being a parcel w i th  boundaries. 
8 A. oh, you're saying being one separate -- but 
9 being one property, not divided? I rea l l y  don't 
10 understand the question. I 'm  not  t r y i n g  t o  be 
, 11 d i f f i c u l t .  
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1 CROSS-EXAMINATION 
12 Q. YOU understand what a parcel o f  land i s ?  
13 A. I know what a parcel o f  land i s ,  and I 
14 understand the word contiguous, unless my understanding 
15 o f  words i s  incorrect, but I understand contiguous i s  
2 BY MR. REAGAN: 
3 Q. L ~ T ' S  t r y  and quickly c lear up tha t  l a s t  b i t .  
4 Mr. Wortensen. when you purchased the 160 acres from 
5 the peplinskis d i d  i t  have two separate t a x  numbers? 
6 A. Yes, i t did. 
7 Q. ~ n d  how many acres was contained w i th in  each 
8 o f  those tax numbers? 
9 A.  here was 80 acres t h a t  was pa r t  o f  one 
10 section, and there was 80 acres i n  another section, bu t  
11 these were contiguous. These were contiguous sections 
12 so it was one contiguous 160 acres, but it was 80 i n  
13 one section, 80 i n  another section. They had two 
14 indiv idual  tax  numbers. 
15 Q. So was there an 80-acre parcel i n  sect ion 24? 
1 16 tha t  something that 's connected t o  something else. I 1 16 A. There was an 80 acres i n  Section 24. 
l l7 Q.  hat a l l  I60 acres were connected together. 1 117 Q. was there another 80 acres i n  section 25 
118 they're contiguous and i n  one parcel. IS i t  your 1 1 18 which was contiguous t o  the Section 24 80 acres? 
119 contention thar they existed. the 160 acres, as a I ( 19 A. Yeah. I bel ieve that  would be the sect ion -- 
120 contiguous parcel i n  1966 or  i s  it your contention that  ( 1 20 yes, i t  was i n  another section, and I w i l l  not  argue 
( 21 they d idn ' t  ex i s t  as a contiguous parcel? I 1 21 wi th you that  i t ' s  not  i n  section 25. I do know tha t  
A. I donu:-underst%id ---sm, +-,. . ;.the , .*,, n " , - 4 ~ b  q t e s ~ a ~  -.-L.-Li,a@.5~'?, .",OF,: 
23 t ry ing  t o  be d i f f i c u l t .  Maybe you could help me with 
24 s3Xe type o f  graphics,.but -- ~ ' m  not t r y i ng  t o  be 
25 d i f f i cu l t . 'bu f  I don't-want t o  j us t  answer, you know, 
22 one was i n  24, but I don't know the number o f  the 
23 section below it. 
24 MR. REAGAN: I want t o  look a t  your l i s t .  
25 ~ e t ' s  t r y  and get our exhibi ts admitted. Move f o r  the 
Panac 78K t n  7R 
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1 t e s t i f i e d  t h a t  you were s i t t i n g  on the dozer when 
2 Mr.  nkers came flying down the road? 
3 A. Oh. he was -- he was going as f as t  =,he 
.45',:+,Y**c*m~*", ,.+. ",,, -- . 
4 could dr ive t h a t  thing. ~t was -- I me'an -- and he 
5 d idn ' t  slow down. I mean, he came whippin' r i gh t  
6 around there and h i t  the brakes and j u s t  went fC""- 
7 s l i d i n ' .  
8 9. okay. Was the dozer moving -- 
9 A. The dozer was not moving. 
10 Q. -- when Dennis Akers was d r i v i ng  towards i t ?  
fl A. NO. 
12 Q. ~ l s o  l e t ' s  c lear up d id  e i ther  you o r  .. . 
13 Mr. white o r  any ag@& through-kyod'perform any work 
14 a f t e r  the red tag was issued? ' 
15 A. Oh, absolutely not. Everything's exactly the 
16 same'iaS':*rhen 'he .showed.a.%hat p ic ture  .-- the only ,;< .ow 
1 7 t h i n g t h a t ' s d i f f e r e n t i s t h e ' r e d t a g ' s o f f .   he 
18 d i r t ' s  exact ly the same. The bar r ie rs  t ha t  they placed 
19 up w i th  a l l  the  panels and the posts and everything, 
20 everything's exactly the same. we d idn ' t  -- we haven't 
21  done anything up there. 
22 9. okay. It was a l i t t l e  confusing ea r l i e r  when 
23 you testified as t o  the court 's res t ra in ing order. 
24 A. You know. I t h i nk  I stated t h a t  probably not 
25 very c lear ly.  what I probably should've said was 
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1 Oennis Akers came and asked the Court i f  he could -- i T  
2 he would res t ra in  us from using tha t  road. The judge 
3 refused o r  t he  Court refused t o  res t ra in  us, but ~ e n n i s  
4 Akers,$,$:jf,, anyway i s  the  way tha t  should've been 
d .  
5 stated. 
6 Q. okay. So a f t e r  the f i r s t  motion fo r  
7 res t ra in ing order was denied, was t h a t  when the work 
8 depicted i n  P l a i n t i f f s '  Exhibi t  76 here i n  t h i s  
9 approach area was performed? 
10 A. Yes. Af ter  the  p l a i n t i f f s '  motion t o  
11 res t ra in  us from using the road, i t  was afEer t ha t  t ime 
12 t h a t  Dennis nkers restrained us anyway. and because we 
13 were restrained and because we could not  get i n ,  I f e l t  
14 t h a t  the simplest way t o  keep the peace and j u s t  keep 
15 everybody calm and l e t  t h i s  th ing go through the t r i a l  
16 process would be t o  j us t  go around the gate and not 
17 make an issue o f  i t .  
18 9. okay. n f t e r  the red tag was placed on the 
19 work out here i n  the area depicted i n  p l a i n t i f f s '  76, 
20 was it a f t e r  t ha t  time tha t  the red tag  was placed t h a t  
21 the Court issued a restraining order? 
22 A. The Court issued the res t ra in ing order a f t e r  
23 the red tag was placed, correct. 
24 Q .  And d id  you or  M r .  white o r  any agenrs 
25 perform any work t o  any portion o f  t h i s  road from 
1 
I 
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1 admission o f  one through four.  
2 (Exhibit NO. Defendants' D-1 through 
3 0-4 offered) 
4 THE COURT: These are a l l  defendants' 
5 exh ib i ts?  
m. REAGAN: These are Defendants' ~ x h i b i t s  1 6 
7 through 4. 
8 THE COURT: So 0-1 through D-4. 
9 MR. JAMES: NO objection, Your Honor, w i th  
10 t h e  exception that there's some wr i t ing  on Exhibi t  2 
11 t h a t  would not be -- o r  drawings and wr i t i ng  tha t  would 
12 n o t  be included i n  the s t ipu la t ion  f o r  admission. 
13 MR. REAGAN: Move f o r  the admission o f  
14 Defendants' 6 through Defendants' 12. 
15 ( ~ x h i b i t  No. Defendants ' 0-6 through 
16 D-12 offered) 
17 MR.JAMES: S a m e q u a l i f i c a t i o n f o r s i x , a n d  
18  w i t h  t ha t  we st ipulate t o  the admission o f  the  
19 remainder . 
20 MR. REAGAN: Defendants' 14 through 28. 
2 1  (Exhibit No. Defendants' 0-14 through 
22 D-28 offered) 
23 MR. JAMES: NO objection, Your Honor. 
24 MR. REAGAN: Defendants' 30. 
25 ( ~ x h i b i t  No. ~efendants ' D-30 offered) 
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1 MR. JAMES: NO objection. Your Honor. 
2 MR. REAGAN: Defendants' 39 through 
3 oefendants' 43. 
4 (Exhibit NO. Defendants ' 0-39 through 
5 D-43 offered) 
6 MR. JAMES: NO objection, Your Honor. 
7 THE COURT: ~ l l  right .  Exhibits D-1 through 
8 4, 0-6 through 12, 0-14 through 28, D-30, 0-39 through 
9 43 are admitted. 
10  (Exhibit No. oefendants' D - 1  through D-4, 0-6 
11 through D-12, 0-14 through D-28, 0-30, D-39 
12 through 0-43 admitted) 
13 THE COURT: ~ n d  Mr.  Reagan, have you 
14 subst i tuted a l l  o f  the or ig ina l  documents t h a t  you 
15 referenced yesterday? 
16 MR. REAGAN: Yes. I have. Your Honor. 
1 7  THE COURT: SO  ada am c le rk  has i n  her 
18 possession r i gh t  now a l l  o f  the actual exhibi ts t h a t  
19 you want t o  submit? 
20 MR. REAGAN: w i th  the exception o f  some o f  
21 these that  are on the board, your Honor. 
22 THE COURT: I understand. 
23 MR. REAGAN: yes, your Honor. 
2 4 Q. (BY Mr.  Reagan) Mr. Mortensen, ea r l i e r  
25 testimony regarding the dozer and Mr. Akers' t ruck,  you 
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1 A. 1'11 get bet te r  a t  t h i s .  ~ s k  me the 
: 
2 question. 
3 Q. Can you give me an approximation o f  the 
4 amount o f  time -- from the time o f  the f i l i n g  o f  the 
5 Peplinskis' Complaint u n t i l  you purchased the pmperry 
6 f o r  the Peplinskis -- 
7 A. I have said t h i s  i n  my depositions. ~ ' v e  
8 said it i n  the court today. I am not datehime 
9 oriented. You know, I can create a t ime l i n e  h is tory ,  
10 but I can't answer tha t  because I w i l l  j u s t  be 
11 speculating . 




2 Q. And can you i den t i f y  tha t  document? 
3 A. Yeah. That's Dennis nkers' Answer and 
4 counter-claim t o  ~ e p l i n s k i .  
5 q. I s  i t  t rue the comparison o f  the complaint 
6 admitted as oefendants' 37 and t h i s  Answer and 
7 Counter-claim, oefendants' 38, tha t  helped you form an 
8 understanding -- your understanding o f  the issues p r i o r  
9 t o  purchasing the 160 acres? 
10 A. Everything that was f i l e d  w i th  the court. 
11 Not jus t  these. Everything. 
12 Q. sut d id  these documents help you? 
13 A. Well, yes. yes. 
14 MR. REAGAN: MOVe f o r  the admission o f  
15 oefendants' 38. 
16 ( ~ x h i b i t  No. Defendants' 0-38 offered) 
17 MR. JAMES: object again on foundational 
18 grounds and then hearsay only t o  the extent t ha t  the  -- 
19 I guess 1'11 object on hearsay grounds. MY c l ien ts  
20 were not party t o  t h i s  act ion a t  the time, and it 
21 incorporates statements i n  the complaint t h a t  are 
13 property a f t e r  the lawsui t  was f i l e d ?  
14 A. oh, absolute1 y. Absolutely. NO question. 
15 Q. oid Floyd Peplinski ever ind ica te  t o  you i n  
16 any way there was any contention by the nkers against 
17 the Peplinskis t ha t  they could not use any por t ion  of 
18 the exist ing road crossing i n t o  sect ion 247 
19 A. oh, no. 
20 MR. JAMES: objection. Hearsay. 
21 THE CWRT: sustained. 
1 23 hearsay. I I =  9. Now, i t does have some drawing on it. 
Q. (By Mr.  Reagan) Mr.  Mortensen, I ' m  showing :: 22 hearsay, but anyway those are my objections. 
THE COURT: Let me see the document. 23 you what's been admitted as ~efendants '  ~ x h i b i t  11. 
MR. JAMES:  hat i s  the ~nswer  t h a t  24 And do you recognize -- can you i d e n t i f y  tha t?  
25 apparent1 y the Akers -- A. Uh, yeah, I can i d e n t i f y  tha t .  
1 24 ME COURT: sustained. I l z 4  A. yeah. 
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1 MR. REACAN: I t  was a ver i f ied  answer, your 
2 Honor. 
3 THE COURT: overruled. ~ x h i b i t  38 w i l l  be 
4 admitted. 0-38 w i l l  be admitted. 
5 ( ~ x h i b i t  NO. oefendants' D-38 admitted) 
6 Q. (BY Mr. ~eagan) I believe you also t e s t i f i e d  
7 ear l ier  t ha t  i n  connection w i th  your purchase of 160 
8 acres from the ~ e p l i n s k i s  you had discussions and met 
9 with ~ l o y d  Peplinski? 
10 A. That's correct. 
11 Q. o id  Mr. peplinski -- s t r i ke  that .  1'11 back 
12 up. Had the lawsuit between the ~ e p l i n s k i s  and the 
13 Akers already been f i l e d  when you had those 
14 discussions? 
15 A. oh, yes. 
16 Q. now long a f t e r  the lawsuit do you know -- do 
17 you remember how long a f t e r  the lawsuit was f i l e d  
18 between the ~ep l i nsk i s  and the Akers t ha t  you purchased 
19 the property? 
20 A. I don't remember the date. I j us t  remember 
21 the attorney t e l l i n g  me that  i t  had been f i l e d  and -- 
22 MR. JAMES: objection. ~on-responsive and 
1 25 Q. (BY M r .  Reagan) can you -- 1 125 9. This i s  section 24, i s n ' t  i t ?  
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1 Q. 1s that  an assessor's map o f  the area? 
2 A. That's what it seems t o  be, yes, um-hmm. 
3 okay. Got it. Takes a while. I mean, I don't know 
4 how a judge makes sense o f  i t  because I know t h i s  
5 ins ide and out, and i t  takes me a wh i le  j u s t  t o  get 
6 oriented, but I am or iented and I understand i t  now. 
7 9. okay. s ta r t i ng  up about the t op  middle we 
8 have -- i s  t ha t  Mi l lsap LOOP ~ o a d ?  
9 A. Yes, t ha t ' s  Mi l lsap LOOP Road, um-him. 
10 Q. And then we do have some wr i t i ng  and tha t ' s  
11 not admissible -- 
12 A. urn-hmm. 
13 Q. -- but would t ha t  correspond roughly w i t h  the  
14 access road? 
15 A. yeah, yeah, tha t  -- t h a t ' s  -- tha t  
16 corresponds. 
17 Q. nnd does t h i s  assessor's map demonstrate t he  
18 160 -- does it show the 160 acres t ha t  you've purchased 
19 from the ~ e p l i n s k i s ?  
20 A. ies ,  it does. ~ t ' s  r i g h t  -- the 160 i s  r i g h t  
21 here. Let's see. here's the f i r s t  80 and then there 's  
22 t he  second 80 r i g h t  there. correct .  
L I I - .  -.. 
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2 see, there's 20. 20, 20, 20, 80, and that 's  i n  
3 Section 24. 
4 Q. okay. 
5 A. ~ t ' s  the east quarter o f  section 24. 
6 Q. So down t o  the h a l f  o f  the page -- 
7 A. ~ i g h t ,  r ight .  and then th i s  i s  the new 
8 section r i g h t  here. 
-9 Q. and do you know who drew these and put these 
10 numbers, these l ines  i n  there i n  tha t  section 24 
11 portion o f  160 acres? 
12 A. NO. I-- 
13 Q. okay. 
14 A. I t  seems t o  be accurate, but I don't know who 
15 did it. 
16 Q. Does i t  j u s t  approximately correspond t o  the 
17 twenty-acre parcels that  you deeded t o  Defendant white? 
18 A. Yeah, it corresponds. There were two 
19 rectangular 20's here going tha t  direction, and there 
20 were two rectangular 20's going that  direction. It 
21 corresponds, um-hnun. 
2 2 Q. okay. Right below tha t  i n  Section 25 -- 
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2 t h a t  depicting a county road over there? 
3 A. That i s  correct. 
4 Q. bo you know what county road tha t  i s ?  
5 A. I th ink  t ha t  i s ,  oh, what i s  tha t ,  s ta te l ine  
6 ~ o a d  maybe? I ' m  not absolutely certain,  but  it i s  a 
7 county road, yeah. The county road tha t  I use t o  get 
8 i n  there, yes. 
9 Q. okay. Did any o f  the ten-acre parcels t h a t  
10 the LLC owned or  any combination o f  ten-acre parcels 
U. t ha t  the LLC owned a t  any time ever form a contiguous 
12 piece o f  property t ha t  touched the county road? 
l3 A. nbsolutely not. 
14 Q. what separates t h a t  county road, I th ink  you 
15 ca l led  it sta te l ine  Road, from a l l  o f  the ten-acre 
16 parcels tha t  the LLC ever owned? 
17 A. wel l ,  l e t  me demonstrate r i g h t  here. Okay. 
18 see t h i s  road r i g h t  here? okay. Let me f o l d  t h i s  so 
19 we can -- okay. Here the road's coming t o  here. 
20 MR. JAMES: objection.  on-responsive. I'll 
2 1  also object on foundation grounds. 
22 THE m E S S :  1 thought you asked me t o  show 
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1 A. section 24 i s  here. Here's the 80. Let's 
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1 Q .  Over t o  the left-hand side on t h i s  exh ib i t  i s  
l A. That i s  not representative. ~ h a t l s  why ~ ' m  I I 5 ua, you can see tha t  the s ta te  road -- rha t  t he  county 
23 A. ~m-hnm. 
24 Q. -- which would be adjacent and contiguous t o  
25 the 80 acres contained i n  24 -- 
1 6 wondering who did th is  because what 1 d i d  i s  I held out 1 1 6 road does h i t  t h i s  ten-acre parcel r i g h t  here. bu t  I 
23 YOU. 
24 ME COURT: The objection's overruled. 
25 ME WITNESS: Okay. Here the road i s  coming 
7 40 acres r i g h t  here. That's the  40 with the spring and 
8 where the homesite was, and then -- so that  should be 
9 just  one 40, and then t h i s  should be a 20 and 20. 
10   hat's the way i t ' s  deeded. 
11 Q. okay. so you're saying these two areas on 
12 th is  ~efendants '  11 that  are labeled f i v e  and s ix ,  
13 there i s  no l i n e  between there? 
14 A. That's correct. That's j u s t  a 40-acre parcel 
1 through here, and then see t h i s  i s  s ta te  ground here so 
-- i s  tha t  representative o f  the owners -- 2 the road gets way out here so i t ' s  away from t h i s  
4 parcels i n  section 25? 4 i n t o  here you have t o  go through t h i s  s ta te  ground. 
7 never owned tha t  parcel. 
8 Q. (BY MI-. Reagan) Did your LLc ever own t h a t  
9 parcel? 
10 A. MY LLC never owned that  parcel. I never 
11 owned anything i n  there t ha t  touched a county road. 
12 Q. okay. DO you know -- l e t  me back up. SO t o  
13 get from the county road onto any o f  the ten-acre 
14 parcels t ha t  the LLC ever owned down there i n  Section 
1 15 i n  there. I ( 15 25 was i t  necessary t o  cross s ta te  land? 
Q.  Then below number eight here i n  section 25, A.2 The. only way,I, could g e t  to=any prop?-q&-r. 
, a  . 
17 see a number o f  ten-acre parcels or roughly ten-acre I l6 17 owned i n  there was -- you can see how t h i s  county 1 I l 6  1 ; parcels? 
A. yes, I can see those. I I 18 road's going a t  an angle out here, and I had t o  come I.,_ , -i 19 o f f  there through t h i s  state land and come i n  here. 
I z0 Q. And did you acquire some of those parcels? I 1 20  hat's the only way you could get t o  any o f  it. 
A. I acquired some of  those. 
Q.  id you or your LLC? 
Q. okay. was an easement ever granted by t h e  
22 state f o r  the benef i t  o f  any o f  the  LLC's ten-acre I I 2 l  
1 23 A. MY LLC acquired some of those. I 1 23:paccels t o  cross the s ta te  land t o  get t o  the county 
1 24 Q. And what LLC was that? ( 1 24 road? 
25 A. Timber-Land-Ag , LLC 2 5 A. Oh, boy. was an easement ever granted by thf 
n - 
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1 sta te  t o  allow me to get through there t o  those 
2 ten-acre parcels? 1s tha t  what you're asking me? okay. I s  tha t  gate locked? 
Yes. A. yes, i t i s  locked, and I can't even get i n  
4 A. was it granted t o  me? I s  tha t  what you're 
5 saying? 
6 Q. NO. I ' m  j us t  asking d id  you know was there 
7 ever an easement granted by the s ta te  t o  cross the 
8 state l i n e  t o  get from the county road i n t o  the  
4 there. 
5 Q. when was the gate moved t o  t he  south boundary 
6 o f  tha t  ten-acre parcel? 
7 A. ~t was a f te r  1 sold these ten-acre parcels i n  
8 here and the property owners got together and made the 
9 ten-acre parcels? ( 1 9 decision t o  lock everybody out and only al low those 
<,." 
10 A. *el l ,  I ' ~ I  assuming there's an easement. It?. I 110 people who owned properties i n  there t o  have keys. 
11 assuming there was an easement through there because.1 I I l l  Q. okay. Do you know approximately when tha t  
12 d i d  get t i t l e  insurance that  I could get through there, 
13 and then I had t o  go argue wi th  the s t a t C i ~ e ~ ~ g e  they 
14 weren't going fo l e t  us take a modular home through 
15 there, and that's when I j u s t  went i n  there-'and-says, 
16 come on, you know, you can't .land"Fd& us, and, you 
12 was? 
U A. That was a few years ago. 
14 Q. DO you know approximately when d i d  the s ta te  
15 require them t o  move the gate onto the south boundary 
16 o f  that  ten-acre parcel? 
18 9. Okay. 
17 know, i t ' s  obvious there's a road there and, uh -- 
19 A. So:'oh;-you know, they did l e t  us through. 
I Ii7 A. well, i t  was a few years ago. ~t was the  
r,: , . ., *- 
20 Q . AI i n q ~ q 6 B ~ g ~ ~ p g g ~ ~ t l ; ; ;  or  not4+ik 
21 $tdai.~evk~-&dnted &I *crdss-%ha& p:$at-l~d 
22 f m the state l i n e  coyS~t~d~oj&$t+,any of the  %>. 
23 property that 's now part of those ten-acre parcels? 
18 same time frame. YOU know, the  s ta te  t o l d  them they 
19 couldn't have i t on the srate road, and they moved it 
20 onto pr ivate property. 
21 Q. ~ f t e r  your purchase o f  the 160 acres, about 
22 how often d id  you go up -- d id  you t rave l  on the access 
23 road t o  get up t o  the I @  acres? 
1 24 MR. JAMES: object. ~ s k e d  and answered. I I~~ A. Continually. 
2 THE COURT: The objection's sustained. 
3 MR. JAMES: mve t o  s t r ike .  
4 THE COURT: stricken. 
5 Q. (By Mr. ~eagan) ~ ' m  gonna show you what's 
25 THE WITNESS: I personally don't know. 
6 been admitted as p l a i n t i f f s '  162. DO you recognize the 
7 gate depicted i n  tha t  photograph? 
25 Q. &out how frequent ly was that?  
2 various projects up there. I i ns ta l l ed  grav i ty  f law 
3 water l i nes  up there. I d id  l o t s  o f  fencing, and I 
4 managed timber and farm ground and ca t t l e ,  and the  
5 ca t t l e  were there year round contrary t o  what 
6 ~ r :  Reynolds says; aiid kr. "~kVncl?Js cannoi-s=e & 
7 ca t t l e  i n  the winter t ime because he'd have t o  look  
1 8  A. Yes, I do. 1 I 8 over a h i l l ,  so they j u s t  said t ha t  my ca t t l e  starved, 
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1 MR. REAUN: I was j u s t  t r y i ng  t o  make it -- 
1 I 
., .,.. .,,,. 
Q. And can you show me on ~ x h i b i t  D-11 -- 9 t o  make me look l i k e  a v i l l a i n ,  but t ha t ' s  not t rue .  "I 1 1: A. where that gate i s ?  10 take very good care o f  my l i ves tock  and I pride myself 
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1 A. Oh, pre t ty  much on a da i l y  basis. I had 
Q. -- where approximately i s  tha t  gate? I 111 i n  it. 
I l2 A. That's, uh, approximately r i g h t  here as -- I 112 Q. what kind of equipment did you take up and 
13 j us t  as soon as you get across the s ta te  land. The 
14 property owners here had i t  i n  the state land, and the 
15 state made them move it so they moved i t from the state 
16 land t o  r igh t  here. ~ i g h t  there, yeah, and I can t e l l  
17 you exact distance from there t o  there.  hat's a 
18 quarter o f  a mile. That's a ha l f  mile. Mr. Reynolds 
19 t e s t i f i e d  a quarter, but i t ' s  a hal f .  
20 Q. And that's Tax  umber 17116? 
13 down t h i s  road? 
1 4  A. Dozers, t rack  hoes, t rac tors ,  farm equipment. 
15 cars, trucks, d i r t  bikes. ~ u s t  anything I needed up 
16 there. 
17 Q. Have you ever had any real  estate agents up 
18 there on your behalf? 
19 A. Yeah. I ' v e  had some real  estate agents up 
20 there. pui te a few o f  them. 
I 21 A. correct. Q. Have you ever seen the a f f i d a v i t  o f  w. L. 
1 22 Q. on ~efendants' l l ?  . 
I 23  A. urn-hmm. A. Yes, I have. Many times. 
1 24  Q. so that would be on the south boundary of I Q. 1'd l i k e  t o  show you what's been marked as 
25 that parcel? 25 ~ x h i b i t  o-5. 
AKFRC \ IC  WUTTF at a1 f-\l-fl7-777 ' , $ a n o c  271 +n 27, 
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I 2 of  record and i n  vieyv. okay. Existing easements, 1 1 2  A. We were t r y i n g  t o  f i x  i t  because oennis . nkers . 
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1 A. I recognize it. 
2 Q. Let me ask you before I ask you about the 
3 exhibi t  i s  w. L.  ills sap a l i ve  today? 
4 A. I wouldn't know whether he i s  or not. 
5 Q. Did you look a t  t h i s  a f f i d a v i t  i n  connection 
6 with your purchase o f  the 160 acres from the 
7 ~ e p l i  nskis? 
8 A. I probably did, but, uh, I didn' t  -- I real ly  
9 didn ' t  s ta r t  studying t h i s  u n t i l  the lawsui t  because 
10 when I went up there I could see the road, and I was 
11 happy with the road, w i th  the way i t  was. 
12 Q. Okay. 1 ' m  going t o  show you P la in t i f f s '  
13 Exhibi t  175. DO you recognize that  document? 
14 A. Yeah. I think I even saw i t today. 
15 Q. Does that  deed have any other exception 
16 language other than the reservation i t s e l f  spec i f i ca l l y  
17  typed i n t o  the deed? 
18 A. I don't see any, no. The reserving here? 
19 Q. yeah. NO. ~n addit ion -- tha t ' s  been marked 
20 i n  yellow, the speci f ic  reservation. 
2 1  A. oh, okay. mwn there. 
22 Q. 1s there any addit ional exception language i n  
23 tha t  deed? 
24 A. oh, yes, yes, yes, yes, yes. I guess that 's  
25 why you need a good attorney. Except ex is t ing  
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1 easements, right-of-ways, exceptions and reservations 
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1 he'd help me clear snow o f f  the road. 
2 Q. I n  fact ,  can you t e l l  me what happened t o  
3 those tracks? 
4 A. For the most par t  you j u s t  ran over them with 
5 a car or t ruck a few times and they disappeared. 
6 Q. what about the tracks resu l t ing  -- we saw a 
7 phorograph ea r l i e r  o f  some tracks extending s l i g h t l y  
8 i n t o  t h i s  dark brown area o f  t h i s  curve as shown i n  
9 p l a i n t i f f s '  76? what happened t o  those tracks? 
10  A. I can only assume t h a t  they disappeared when 
11 people ran over them because they were only tracks. 
12 They weren't ruts. 
13 Q. when you and Mr. whi te performed work i n  t h i s  
14 t r iang le  area depicted i n  p l a i n t i f f s '  Exhibi t  76 d i d  
15 any o f  the material t h a t  you placed slop i n t o  the curve 
1 6  area? 
17  A. He hired ~ o h n  -- I don' t  remember -- Adams I 
1 8  believe was h i s  name, oave did. and he cane up there 
19  and he spec i f i ca l ly  put, uh, dark red l ines ,  so we made 
20 a point  t o  be very careful  about that .  
2 1  Q. Nay, p l a i n t i f f s '  Exh ib i t  76, thabsmakes i t  
22 lo6k$like, -,... j us t  .a.pi le ,of d i r t  s i t t i n g  out there i n  t h a t  
23 f ~ i  ang3eavea. 
24 . X: -,It i s .  
25 Q. was t h i s  -- was what's depicted there t h i s  
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1 second time you placed material? 
3 right-of-way and exceptions o f  record. 
4 Q. okay. From where you jus t  started reading 
5 tha t  does that  appear t o  be spec i f i ca l ly  typed i n t o  the 
6 form? 
10 A. Well, o f  course. 
11 Q. m d  does that  language also spec i f i ca l l y  / / there? A. Stopped w i th  t he  -red tag, correct. 
e r i a l  o f f  o f  .the property we_ 
e were redoing it when he. 
5 came-,cunning up t h e . h i l 1  a hundred miles an hour and. 
6 a%*aeked .me, and the po l i ce  and everything were up 
7 A. well, yeah. That d id  not come w i th  the form. 
8  hey made a point o f  adding that t o  the form. 
9 Q. YOU can t e l l  the difference i n  the type? 
1 12 refer t o  the reservation above, tha t  general exception I 1 1 2  Q. Pr ior  t o  tha t ,  the f i r s t  time you placed 
'7 -~here.and eve~h~[lg~;&o~~;$+~o~&never got -- we 
8 -~e~$f$@$z;~hance t o  f i n i s h  i t  . 
9 Q. And it stopped wi th  the  red tag being placed 
13 language? 
14 A. 1t does, yes. I I 13  material i n  t h i s  area d i d  i t  look l i k e  i t ' s  depicted i n  14 p l a i n t i f f s '  76? 
15 MR. JAMES: object. MOVe t o  s t r ike .  He's 
16 asking f o r  the state of mind o f  another f o r  tha t  
17 question. 
15 &&!::> ~G$$+~~~$5T~$~;~789-q5iAY-<+nd 
16 looked wpnderfd-1. "very professional .' 
". --* <.. , , - t -, 
1 7  Q. d u l d  i t  %; f i i r  t o  say i t  was smooth? 
18 THE COURT: That also ca l ls  f o r  a legal  
19 conclusion so I'll sustain the objection. The document 
20 speaks f o r  i t s e l f .  
A. Never. We were good friends, and sometimes I 1 25 with it. wouldn't have t o  argue about it. 
18 A. Yes, i t was very smooth. 
19  Q. Did i t  any way impede the use o f  the curved 
20 portion? 
2 1  Q. (BY M r .  Reagan) In a l l  the years tha t  you've 
22 taken equipment up and down th i s  road did Mr.  nkers 
23 ever complain t o  you that  any o f  tha t  tracked equipment 
24 that  you'd taken up and down had damaged the road? 
2 1  A. No. We thought we were keeping the peace . . I  
22 because Dennis could use that  curved port ion there, ant 
23 we could s t i l l  get i n ,  and we could j us t  l e t  things be 
, - .r.- -*-a - 
24 resolved i n  th* Court. we wouldn't have t o  contend 
1 20 A. I ' d  prefer not t o  answer that .  Dave's t he .  I 120 didn ' t  matter t o  me, but I went t o  every e f f o r t  t o  be a 
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1 Q. o i d  you i n  fact  have any opportunity t o  use 
2 the area tha t  you'd placed f i l l  and smoothed p r i o r  t o  
3 the mater ia l  being removed? 
4 A. Maybe a couple of hours or a day, but -- I 
5 mean, I don't know exactly what the time frame was, but 
6 shor t ly  a f t e r  we had completed i t  they s to le  our 
7 materi a1 . 
8 Q. Do you know how much i t  cost you t o  put t ha t  
9 material and smooth that material? 
10 A. l ook  a l o t  o f  my time. ~t took the use o f  a 
11 l o t  o f  equipment,'and the material i t s e l f  -- andpi&t*. . :4*-." "' 
12 i s  not d i r t .  That i s  decomposed grani te tha t  packs and 
13 does nat  g&'%b:dy., so the materials themselves were 
14 quite valuable,  and,^ C~%qve nave,,~~~hp,,isrin- t h i s  k ind 
15 of business -- we do have a criminal complaint tha t 's  
16 s t i l l  ac t ive  w i th  the-countx, and we have submit~ede 
17 those figures. 
18 Q. Okay. Do you know about how much i t  cost you 
19 t o  put t h a t  material in?  
1 21 expert on that,  and ~ ' d  j u s t  be guessing. I 1 21 good neighbor, and we were good fr iends tha t  whole 
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1 peace, an& we can't make l e g a l  decisions. They said. 
2 Dennis nkers, you leave things alone and you use tha t  
3 par t  o f  the road, and you guys leave things alone and 
4 you use that  part  of the road, the road t h a t  we fixed. 
5 We were perfectly happy t o  do that.  I mean. uh, t ha t ' s  
6 what the pol ice o f f i cers  t o l d  us t o  do -- 
7 Q. okay. 
8 A. -- but they s to le  our mater ia l  so we 
9 couldn't. 
10 Q. Mr.  Mortensen, d id  you ever perform any 
11 maintenance t o  the access road i n  your -- 
12 A. Yes, I did. 
13 Q. During the time t h a t  you owned the f u l l  160 
14 acres? 
15 A. Yes. I did. 
16 Q. And what work d i d  you do o r  cause t o  be done 
17 on that road? 
18 A. Oh, graveled, grading, ro l l i ng ,  o i l i ng .  
19 oennis l i ked  it o i l ed  so -- i t  wasn't dusty and rea l l y  
4 t r iang le  area d i d  the pol ice have occasion t o  come up 
5 on s i t e  while you were there the f i r s t  time? 
6 A. well, uh. Dennis Akers cal led them up. 
7 Dennis Akers came up the f i r s t  time and, uh, cal led the  
8 pol ice t o  get them t o  stop th is .  
9 Q. okay. SO police o f f i cers  d i d  show up on the 
10 scene the f i r s t  time you placed material? 
11 A. yes, they did. 
12 Q. okay. was oennis nkers present when the 
Okay. And the second time t h a t  you had t o  
24 ~ x h i b i t  63, t h i s  photograph -- 
NO. ~t was -- each time it was decomposed 
. '.j 
4 ~ x h i b i t  7 the gate post f o r  t ha t  gate as depicted i n  
5 t h i s  exhibit? 
6 A. could you br ing  t h a t  up here? ~ i k e  I say, 
7 I ' v e  got rea l ly  poor v is ion.  Okay. You're asking me 
8 about t h i s  gate r i g h t  here? 
9 Q. Yeah. 1s the  gate depicted i n  the photograph 
10 p l a i n t i r f s '  Exhibi t  63 hung on gate posts shwrn i n  
11 Defendants' 7? 
12 A. Yes. This gate, you can see how long i t  i s .  
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1 grani te,  but i t  was very tough gett ing i t  out because 
2 you were digging it up, breaking i t  out. 
3 Q. n f te r  you f i r s t  placed that  material i n  t h a t  
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1 Q. -- showing a fence, excuse me, a gate? 
2 A. correct. 
3 Q. ~ n d  would you show me on Defendants' 
14 A. yes. 
15 Q. And you were? 
16 A. yes. 
17 Q. And Dave white? 
( U pol ice were there? ( 
14 approach area, and t h a t  allowed everybody t o  dr ive  i n  
15 here and stop without r i s k  o f  the vehicles r o l l i n g  back 
16 i n t o  the county road, and then myself and Akers could , 
17 get out here, open the gate and dr ive  i n ,  and tha t ' s  
1 13 ~ t ' s  a gigantic long gate. That hung there ins ide the 
I l8 A. correct. I 118 t h i s  gate r i gh t  here t h a t  you see r i g h t  there. That's 
1 l9 Q. And was that  a t  a time when i t  had been a l l  1 1 19 where thar was u n t i l  he s to le  it, tha t  was my gate, cut 
20 smoothed and graded o f f  so i t  was a nice smooth area? 20 i t  i n  two and placed i t  there, and you can see how 
i 
A. ~ooked pret ty good when they got there. we 21 skinny he made i t  so you couldn't get  i n  and also 1 I 1 22 were not completely f in ished when the pol ice got there, I 
123 but the police ordered us t o  f i n i s h  i t  because they I 
124 wanted -- they wanted -- the pol ice t o l d  us -- they I 
25 said t h i s  i s  i n  l i t i g a t i o n .  ~ll we can do i s  keep the 
AKFRC \rz WUTTF Q+ a1 
' 22 created a hazard where you couldn't p u l l  o f f  the  road 
23 tha t  far .  
24 Q. why do you say i t ' s  your gate? 
25 A. Because Floyd ~ e p l i n s k i  gave i t  t o  me, and 
TRIAL TRANSCRIPT 
MR. JAMES: objection. ~ a c k  o f  foundation. 2 Government Lot 2. 
3 Move t o  str ike.  Us-hnm. yeah. I see t h a t  very we l l .  ~ooks  
I ME COURT: sustained. 4 j us t  l i k e  the road does today. 
Q. (By M r .  Reagan) Did you.acquire t ha t  gate i n  Q. Doesn't look qui te t he  same as i n  I 
6 connection with your purchase o f  the 160 acres from the 
7 pep1 i nski s? 
8 A. yes, I did. 
9 Q. I ' m  going t o  show you what's been marked 
10 p l a i n t i f f s '  Exhibit 157. 
ll A. okay. 
12 Q. Does i t  look l i k e  -- the area where they're 
13 dumping d i r t  i n  tha t  photograph look l i k e  the locat ion  
14 o f  the road when you purchased the property i n  19941 
15 A. Same location. ~ o a d  looks same t o  me. 
16 Q. 1 ' s  gonna show you what's been marked as 
17 oefendants' Exhibit 13 and d i rec t  your at tent ion t o  the 
18 top right-hand corner. Can you see where Mi l lsap Loop 
19 ~ o a d  -- 
20 A. Could you get me oriented with th is?  I mean, 
21 I ' m  a l i t t l e  embarrassed because I know t h i s  area 
22 inside and out, bu t there 's  so many -- 
23 Q. There's  ills sap Loop Road. 
6 ~efendants '  U, does i t ?  
7 A. Now. where i s  13? wel l ,  i n  t h i s  one -- i t  
8 looks l i k e  there's a l i t t l e  more curve on t h i s  one. 
9 ~ e t ' s  see, could you or ien t  me one more time here? 
10 Oh, okay. Yeah. okay. This one r i g h t  here 
11 you d i s t i nc t i ve l y  see Reynolds' driveway coming -- you 
12 could see Reynolds' driveway coming r i g h t  o f f  -- I see 
U what you're ta lk ing  about. what you guys were ta lk ing  
14 about the  other day I couldn't see with. the crow's 
15 foot. YOU see Reynolds' driveway coming o f f  going t o  
16 Reynolds, and then you see a very d i s t i n c t  curve coming 
17 i n  there. yes. I see that.  
18 Q. And i s  tha t  somewhat d i f f e r e n t  than i s  
19 depicted i n  t h i s  blow-up of t h a t  same area and the 1978 
20 aer ia l? 
2 1  A. yeah. This one here shows a much more 
22 gradual curve, and i t  shows a s t r a i g h t  -- and i t shows 
23 a s t ra ight  driveway coming i n t o  Reynolds' which depicts 
1 24 A. okay. 1 1 24 the crow foot  you were ta l k i ng  about. 
25 Q. we're looking r i g h t  i n  t h i s  area. 
i 
Q. nere's the Section 19, the section 24. 
A. okay, yeah, yeah. 
25 Q. okay. And i n  ~efendants '  ~ x h i b i t  43 which i s  
I 
4 Q. can you see the pr iva te  access road as you 
5 knew i t  when you purchased the property i n  1994 
6 depicted i n  tha t  aerial photograph? 
7 A. yeah. 1 can see it very clearly. It swings 
8 around j us t  l i k e  it does today. I t ' s  a very d i s t i n c t  
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1 A. okay. ~otcha. 
A. Um-hmm. 
Q. That's s imi lar  t o  Defendants' 42? 
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1 the 1973 USGS -- 
4 A. Correct. very s im i l a r ,  very s imi lar .  They 
5 a l l  show i t  curving i n  there. 
6 Q.  nnd those maps, the  map and the aer ia l  have 
7 some h igh l igh t ing  on them? 
8 A. um-hmm, urn-hm. 
1 9 curve there. / I 9  Q. oefendants' 13 ae r i a l  does not have that  
1 lo Q. nnd can you t e l l  from that  aer ia l  I 1 10 highl ight ing,  does i t ?  I II photograph -- next ~ ' m  gonna show you what's been I I l l  A. NO, no. That's j u s t  an authent ic photo. 
12 admitted as oefendants' Exhibi t  42.  his i s  a blow-up 
13 o f  a 1978 aer ia l .  
12 Q. nnd i s  i t  -- between oefendants' 13 on one 
13 hand and e i ther  Defendants' 42 o r  oefendants' 43, which 
1 l4 A. um-hnun. I 114 o f  those two better depicts t he  roadway ex is t lng  a t  the  
Q. m d  I ' m  gonna d i rec t  your at tent ion t o  t h i s  
16 middle section here. I 
17 A. um-hmm. could you br ing t ha t  up closer 
18 again? I apologize. Okay. 
19 Q. 1s that  the general location? 
20 A. okay. could you or ien t  me again? 
21 Q. Got i t  r igh t  here.  ills sap Loop. 
22 A. yeah, okay. 
15 time you purchased the property i n  1994? 
16 A. wel l ,  t h i s  does because t h i s  i s  -- t h i s  i s  a 
17 p ic ture  and these are i l l u s t r a t i o n s .  
18 Q. No. ~ h i s i s a l s o a - -  
19 A. Yeah, but i t ' s  been highl ighted, but t h i s  -- 
20 I mean, whaf I ' m  saying i s  -- what I ' m  saying i s  i s  
, 21 t h i s  i s  -- t h i s  appears t o  -- t h i s  appears t o  be an 
22 untouched photo, but they p re t t y  much a l l  show the same 
1 23 Q. Come around.  hat's the piece coming 1 ( 23 th ing anyway. They a l l  show t h e  -- they a l l  show the 1 24 straight down. 1 124 road sweeping i n  there, but these don' t  show -- these 
A. yeah. 1 1 25 don't show the road going i n t o  ~eyno lds '  l i k e  t h i s  one 
I I I 
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I 18 19941 I 118 testimony was that  t h i s  was the condi t ion it was i n  a t  
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1 does. I mean, you can -- you can very p la in l y  see 
2 Reynolds' road going i n  there and you very eas i ly  see 
3 t h i s  swinging around there. ~t looks t o  me exactly 
4 l i k e  the road i s  today. 
5 Q. okay. what was the condition o f  the road i n  
6 1994 when you purchased i t ?  
7 A. ~t was a beaut i fu l  road. 
8 Q. could you be more descriptive than beautiful? 
9 A. wel l ,  i t was j us t  a well-compacted, graveled 
10 road. 1t was a gravel road. and t o  me a gravel road i s  
11 a good road. I much prefer a gravel road t o  something 
12 that's been surfaced with asphalt o r  something l i k e  
13 that. Easier t o  maintain. 
14 Q, since you purchased the property i n  1994 has 
15 that  top -- the corner a t  the top o f  the  h i l l ,  c a l l  i t 
16 the Section 24 corner, has that  remained i n  the same 
17 location as i t  was when you purchased the property i n  
1 22 A. okay. You're saying t h i s  road -- I 122 way I established the time frame i s  because ,af ter  Dave 
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1 h is  property -- 
2 MR. JAMES: object. Move t o  s t r ike .  
3  on-responsive. 
4 THE COURT: Sustained. 
5 M E  WlTNESS: Yeah, about 30 feet.  
6 THE COURT: what exh ib i t  are we discussing 
7 r i g h t  now? 
8 MR. REAGAN: Defendants' Exh ib i t  57. 
9 THE WTINESS: At l e a s t  30 feet .  
10 MR. REAGAN: And w i t h  tha t  I ' d  move f o r  the 
11 admission o f  Defendants' 57. 
12 ( ~ x h i b i t  NO. Defendants' D-57 offered) 
13 MR. JAMES: I ' m  gonna object  as t o  t ime frame 
14 and foundation. 
15 THE COURT: I believe the witness t e s t i f i e d  
16 t h a t  -- I might be wrong. why don't you l a y  a 
17 foundation j us t  so t h a t  we're clear? I thought h i s  
19 A. could you bring t ha t  up here close again? 
20 sorry. 
21 Q. okay. 
1 23 Q.   he port ion o f  the exist ing road, a f t e r  you I ( 23 white purchased -- 
19 the  time he purchased the property back i n  1994. I may 
20 be wrong. 
21 THE WITNESS: NO. That was correct ,  and the 
1 24 cross westerly o f  section 19 i n t o  24, does tha t  portion I 1 z 4  MR. JAMES: withdraw the objection. 
25 o f  the road u n t i l  it gets i n t o  the 1M) acres remain -- 
I 2 t o  Dave white's property. 1 t ' s  exactly the sane. NO 1 1 2  THE COURT: No. He withdrew the objection. 
25 M E  WrmESS: wel l ,  you can ask me some 
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1 A. The road i s  exactly the same u n t i l  it gets I n  
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1 questions I suppose. 
/ 8 photograph? I 1 8 Defendants' 47. Do you recognize the area depicted i n  
3 modifications whatsoever. 
4 Q. I'M gonna show you what's been marked as 
5 ~efendants' Exhibi t  57? 
6 A. um-hmm. okay. I recognize it. 
7 Q. DO you recognize that  area depicted i n  that  
I A. Oh, absolutely.   hat's the gate going i n to  1 1 9 t h a t  photograph? 
3 THE WITNESS: Oh. okay. 
4 THE COURT: Exhibi t  57 i s  admitted. 
5 (Exhi b i t  No. Defendants' 0-57 admitted) 
6 Q. (BY Mr. Reagan) Let me ask you on 
7 Defendant -- I ' m  showing. you a photograph, 
1 10 my property, and t h i s  i s  -- i t  shows the top o f  my A. Yes, I do. That's r i g h t  where you cross over 
( 11 property. wel l ,  i t ' s  Dave white's property now. 1 I l l  the Akers' property i n t o  what i s  now white 's property. 
I l2 Q. okay, nnd does that  look l i k e  the  condition 12 I know tha t  because of the t r ee  there, and you go back I I 
113 o f  the road a t  the time you purchased i t  i n  1994, 1 1 13 i n  there and there i s  a section corner back i n  there i n  I purchased the 160 acres? I I 14 t h a t  monument tree. I ' m  very fami l ia r .  A. yeah.  hat's the condition o f  the  road.   he 15 Q -  And can you t e l l  from that  p i c tu re  from what 
116 reason I know that  i s  because that gate i s  s t i l l  there. 16 viewpoint the person taking the p ic ture  i s  standing? I I 
I 2o Q. can you t e l l  me about how wide i s  the I 1 20 easement and access road. 
17 when Dave came up and worked on the road on h i s  
18 property he removed the gate and the fences there, so 
19 since those are there tha t 's  the way it was, yeah. 
1 21 improved surface o f  the road? I 121 Q.  Does that  depict the  condi t ion o f  the  road 
17 A. ~m-hmm. yeah. you'd have t o  be standing on 
18 what i s  now Dennis -- what i s  now Dave white 's property 
19 looking down Akers' property along -- through our 
I 22 A. ~ ' d  say at leas t  30 feet i f  not more. I n  / 1 22 ex is r ing  a t  the time you purchased the  property? 
123 fact, t h i s  was on my property, but Dennis Akers kept 1 1 23 A. very much so. I t ' s  a l l  gravel. 1 24 coming up there and improving i t  so he could get t o  h i s  MR. REACAN: Move f o r  admission o f  47. 
1 25 well because Dennis would -- Dennis would dr ive  across 1 1 25 Defendants' 47. 
I I I 
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10 0-51 and 0-52 offered) 
11 MR. JAMES: SO stipulated. 
12 THE COURT: ~ l l  right .  ~efendants '  f ixhibits 
13 45, 46. 48. 51 and 52 are admitted by s t ipu la t ion .  
14 (Exhibit NO. Defendants' 0-45, D-46, 0-48, 
15 0-51 and D-52 admitted) 
16 Q. (By M r .  ~eagan) I jus t  want t o  ask you a 
17 couple more questions. Defendants' 48 -- 
18 A. Okay. I ' m  very fami l ia r  w i th  t h i s .  
TRIAL TRANSCRIPT 
10 the d i tch  along the road when you purchased the 
11 property i n  19941 
12 A. That's the way the road looked, correct. I 
13 mean i t  s t i l l  looks l i k e  that .  
14 Q. was there d i rch ing on both sides o f  the road 
15 when you purchased the property? 
16 A. oh, yes. Nobody's changed the road a t  a l l .  
17 Q. o id  you ever ask Mr. ~ k e r s  whether o r  not  you 
18 could use any port ion o f  the  road t h a t  you've used 
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1 ( ~ x h i b i t  NO. oefendants' 0-47 offered) 
2 MR. JAMES: NO objection. 
3 THE COURT: D-47 w i l l  be admitted. 
4 ( ~ x h i  b i t  NO. Defendants' 0-47 admitted) 
5 MR. REACAN: your Honor, I have a s t ipu la t ion  
6 by counsel f o r  the admission o f  ~efendants' 46. 
7 oefendants' 48 -- sorry -- oefendants' 45, 
8 oefendants' 51 and oefendants' 52. 
9 ( ~ x h i  b i t  NO. ~efendants ' D-45, 0-46, 0-48, 
Q.  hat shows qui te a b i t  o f  gravel on che road? 19 since you've purchased the property i n  1994? 1 I 
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1 THE CBURT: Counsel, why don't you rephrase 
2 the question j u s t  t o  set  some fee t  and not re fe r  t o  
3 ~ r .  ~eynolds? 
4 9- (BY Mr .  Reagan) Let me ask, MP. Mortensen. 
5 do you have any idea how f a r  -- hcw wide i s  i t  from the 
6 edge o f  the road t o  t he  top  o f  the  bank of the d i t ch  
7 depicted i n  t h a t  photograph. Defendants' 45? 
8 A. At leas t  ten  feet. 
9 Q. Would tha t  coincide w i th  your reco l lec t ion  o f  
I 2 very -- I pay a l o t  of a t ten t ion  t o  t h i s  top th ing up 1 I 2 You know, I mean, i t ' s  hard t o  speculate, but i t  was a 
20 A. Yes. ~t was a real  good graveled road when I 
21 bought it. 
22 Q. YOU tes t i f ied  ea r l i e r  wi th regard t o  
23 ~efendants' 57, the corner up there t ha t ' s  about 30 
24 feet, i n  Defendants' 48 about how wide i s  t ha t  port ion 
25 of the  road, the travel surface? 
1 3 there because ~ ' m  aneuvering and turning and backing ( I 3 l o t .  We saw each other frequently. 
20 A. Never. 
2 1  Q. ~0 you have any idea over the  number o f  years 
22 that  you've used that  road since purchasing your 
23 property how many times Mr. Akers saw you going back 
24 and fo r th  on the road? 
25 A. Well, there's 365 days a year. I owned it 
4 around, and, uh -- but I ' d  say 25 feet o r  so. I mean, 
5 a t  l eas t  twenty i f  not more. 
6 Q. okay. I guess i n  Defendants' 45 you've got a 
7 car i n  there? 
4 Q. oid  you ever take your equipment back and 
5 for th on t h i s  road or  dr ive  the  road i n  the  n ight  time? 
6 A. No. I rea l l y  had no need t o  be up there  a t  
7 night, but  I ' m  not saying tha t  I might not have. I 
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1 A. The travel  surface? oh, I -- see, I ' m  
I A. um-hmm. ( I 8 r a n ,  you know, but i t wasn't customary f o r  me t o  go up 
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1 f o r  seven years so i t  had t o  be hundreds o r  thousands. 
Q. out t o  the side you've got qui te a b i t  of 1 1 there a t  night. 
10 ditching? I Q. Did you ever t r y  t o  hide your t r ave l  back and 
I u A. correct. 1 I ll f o r t h  on that  road from Mr .  ~ k e r s ?  
Q. would you agree wi th  what Mr. Reynolds said A. There was no need to.  we were good fr iends 
1 13 yesterday that  from the edge o f  the road up t o  the top 1 1 13 and, Uh. we got along f i n e  w i th  the road. 
14 of the bank o f  the di tch would be about s i x  feet? 
15 mc. JAMES: Object. Mischaracterizes the 
16 testimony o f  Reynolds. 
14 Q.  id M r .  nkers ever ind ica te  t o  you t h a t  he 
15 knew you were using the road? 
16 A. Well, tha t  seems l i k e  k ind  o f  a strange 
i 1 l7 THE COURT: I ' m  sorry. I couldn't hear any 17 question, you know, when you're waving a t  each other, I I 
1 
! 118 o f  the objection. I 1 18 dr iv ing by each other and chatt ing w i t h  each other. I 
19 MR. JAMES: objection. It mischaracterizes 
20 the testimony of Mr. ~eynolds.  Therefore, the 
21 objection i s  t o  form. 
22 THE COURT: Well, 1 ' m  going t o  overrule the 
' 23 objection, and I ' m  not going t o  take the time t o  go 
1 24 back and look through Mr.  Reynolds' testimony. 
19 mean, i t ' s  l i k e  you're asking me d i d  he stop and say 
20 hey, Mr. Mortensen, I see you're d r i v i ng  on the road. 
21 I th ink you're a great attorney, but I think  t ha t ' s  a 
22 stupid question. 
2 3 Q. wel l ,  it i s  a p re t t y  stupid question. I 
24 didn' t  expect tha t  he'd see you. o i d  he ever ind ica te  
I 25 MR. JAMES: I understand, Your Honor. 25 such as waving? 
1 Dannc 2 A l  tn  2 A  
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2 ~ n v i t e d  me t o  come up and 'see h is  cars. 2 M E  STATE OF IDAHO, I N  AND FOR THE COUNTY OF KMJTENAI 
~ i d  you ever drive across the curved section 
4 o f  the road when Mr. Akers was v i s i b l e  on h i s  property? 
5 A. ~l l the time. would meet each other a t  the 
6 gate, and one would open the gate and one o f  us would 
7 say, hey, 1'11 get it. YOU know, tha t 's  where we'd 
8 stop and chat. 
9 MR. REAGAN: I don't have anything further.  
10 THE CWRT: ~ l l  right.  ~ e t ' s  continue -- do 
11 you have redirect? 
12 W. JAMES: I do, your Honor. 
13 THE COURT: okay. we ' l l  take tha t  up 
14 tomorrow. Let 's plan on being here tomorrow a t  -- 
15 well, 1'11 be here at  8:00, and we ' l l  s t a r t  w i th  t h i s  
16 case j u s t  as soon as possible. we ' l l  s t a r t  r i g h t  a t  
17 8:00 w i th  t h i s  case, and we' l l  go u n t i l  noon tomorrow. 
18 and I guess I want you t o  be honest w i th  me. wi th four 
19 hours o f  t r i a l  time tomorrow and r e a l i s t i c a l l y  only an 
20 hour and a h a l f  on ~hursday i s  there any prayer o f  
21 get t ing  t h i s  done by Thursday? 
22 MR. JAMES: ~t the ra te  we're going I don't 
23 th ink  so, Your Honor. I imagine Mr .  white w i l l  take 
24 maybe not qui te as long as Mr .  Mortensen, and Scott 
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25 RaSOr, he -- I guess the answer's I don't t h i nk  so. 
THE COURT: well, I don't see any point  then 1 1 2  ' THE COURT: we're s t i l l  w i th  Mr. Mortensen, 
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1 honestly. 
1 3 i n  coming i n  on Thursday fo r  an hour and a h a l f  o f  ( ( 3 and I need t o  remind you, s i r ,  t ha t  you:re s t i l l  under 
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4 testimony when we're going t o  need t o  continue i t  t o  
5 another week anyway, and so why don't -- when both 
6 counsel go back t o  the i r  of f ices get a l i s t  o f  
7 available weeks that we can have t h i s  heard where 
8 you've got an entire week free and we' l l  set  it. we ' l l  
9 have a t  it tomorrow from eight u n t i l  noon, and l e t ' s  
10 not t r y  anything on Thursday. I th ink i t ' s  pointless 
4 oath. 
5 REDIRECT EUMINATION 
6 BY MR. JAMES: 
7 Q. Mr. Mortensen, t o  s o l i d i f y  a few things I ' d  
8 l i k e  t o  ask f i r s t  when you purchased the 160 acres am 
9 I correct tha t  the lawsui t  was s t i l l  pending between 
10 the Peplinskis and the Akers? 
111 t o  come i n  and t r y  and do an hour and a h a l f  on I b1 A. Yeah. According t o  my recol lect ion,  I bought 
1 12 Thursday beca"se that's r e a l i s t i c a l l y  a l l  ~ ' d  have on I ( 12 that  property i n  the f a l l  o f  '94, and I know that  the 
1 3  Thursday. 
14 ~ l l  right. we' l l  be i n  recess i n  t h i s  matter 
15 u n t i l  tomorrow morning a t  8:OO. 





13 lawsuit was -- between ~ e p l i n s k i s  and nkers was s t i l l  
14 going on i n  '95. 
15 Q. o id  you not ice i n  the  reservation language o f  
16 that document we discussed reserving t o  the grantors 
17 that language that  you discussed wi th  your counsel 
1 8  regarding the easement? 
19 A. I did  read tha t  when Mr. Reagan pointed i t  
20 out t o  me. 
I 121  Q. And you've draf ted easements o r  granted 
I I 22 easements i n  your work as a property purchaser and 23 se l le r  of property.  air t o  say? 
24 A. I do i t a l l  the  time, but I always re ly  on 
25 the t i t l e  officers ,qd  the t i t l e  company. I never r e l )  
I 
f\/-137-777 ' Dannc 2 A l ;  +n 2 A  
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8 was going into.  Let's fo l low up with that .  you've I 1 8 the t i t l e  companies, and w i th  a l l  the  decades tha t  I ' v e  
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1 on my own opinions when it comes t o  any type o f  t i t l e  
2 work, and there's no way I would've bought t h i s  
3 property from Mr .  nkers had there not been t i t l e  
4 insurance and had the t i t l e  company not insured my 
5 ingress and egress, and that 's  why the t i t l e  company i s  
6 paying a l l  my expenses here today. 
7 Q. 1'11 come back t o  the l i n e  o f  questioning I 
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1 t ha t  would include successors, assigns, i n  other words. 
2 successors i n  interest ,  wouldn't you? 
3 A. I ' m  not an expert on t i t l e s  j us t  as I pointed 
4 out. I do grant easements. I do deal and s e l l  i n  a 
5 l o t  of property, and I r e l y  completely i n  terms o f  
6 expertise -- I mean. I always look  a t  things, and I 
7 know what's going on generally. but I always re ly  on 
I 14 and I looked i n  the phone book and the yellow pages. I I 14 r i g h t  there, so I ' v e  had no reason t o  become an over 15 and your advertisement stated that  there were no 15 expert on these matters. i 
9 be? aware, during t h i s  lawsuit of course that  Mr. Akers 
., ,.',I "- 
1 0  and sherr ie h e r s ,  h is  wife, are paying the cost and 
11 expense o f  t h i s  case on t h e i r  side? 
12 A. YOU know, I actual ly question that  because I 
13  wanted t o  see what you looked l i k e  when I got the name, 
9 been se l l i ng  and dealing i n  rea l  estate t h i s  i s  the 
10 f i r s t  problem I ' ve  ever had regarding easement access 
11 o r  any t i t l e  problem, period, scEa've had no reason t o  
12 be on guard and pay close at tent ion,  and i n  t h i s  one 
13  case where it was challenged t h e  t i t l e  companies were 
1 5 t h i s  th ing resolved because I don't l i k e  anything -- I 1 ( 5 de ta i l  person.' I fee l  I have a p re t t y  good overview on 
1 6  charges or  no fees unless you won, so I always assumed 
17  t h a t  they weren't paying anything unless they win, so I 
18 don't know that.  I mean, your advertisement t e l l s  me 
19 d i f fe rent ly .  
20 Q. you've made numerous comments t o  my c l ien ts  
2 1  p r i o r  t o  t r i a l ,  a t  deposition and during t r i a l  t ha t  the 
22 attorneys are making a l l  the mney, and i t ' s  gonna cost 
23 them a l o t  o f  money. Do you reca l l  those comments? 
24 A. Yes, and that was during settlement 
25 agreements where it was why can't we j us t  s e t t l e  t h i s?  
I 6 d m 1 t  put a dime i n  the stock market because i t ' s  out I 1 6 many things. but I ' m  not  a de ta i l  person. and I r e l y  on 
1 6  Q. No reason t o  be on guard even where there's a 
17  p r i o r  lawsui t  over the road? 
18 A. The law -- i n  t h a t  lawsu i t  there was never 
19 any claim tha t  there wasn't access t o  t ha t  property. 
20 There wasn't a claim, and I discussed i t wi th  the t i t 1  e 
2 1  company, and the t i t l e  cornpany -- -''g&~c"%vg& .... 
22 reseagchpd~tand-rg&6rdd.zhe.--emefifi~%ffe~&$6'd- 
23 it.--' ' " 
24 Q. when you grant easements aren ' t  you sure t o  
25 look a t  the language? 
I 7 o f  my control. I 1 7 people w i th  expertise f o r  t he  most part. 
1 YOU know, why should we be put through the r inger here 
3 t h a t  towards Mike Reagan, also. I said he's making 
4 money. You're making money. why don't we j u s t  get You know. I have t o  admit tha t  I am not a 
8 The point tha t  I was making during settlement 
9 agreements was these guys are making l o t s  o f  money. 
1 0  Everybody's making money, and we are the ones having t o  
ll put up wi th  the nonsense. Let's j us t  use some good 
12 common sense. we've been friends our whole l i f e ,  and 
13  the biggest loss i s  tha t  we could end th i s  and we could 
14 be enemies. 
Q. "These guys" meaning the attorneys, correct? 
8 Q. When you grant easements do you read the 
9 language, easement language? 
1 0  A. I would say -- I would say l o t s  o f  times I 
11 don't. I have a fee l ing  t h a t  from here on out 1'11 
12 probably pay closer at tent ion.  
13 Q. when you grant easements do you a t  times read 
14 the easement language? 1 A. I'll agree w i th  you t h a t  i f  tha tas  what 
I l6 A. well, yes. 1 ' m  assuming -- I 1 16  you're wanting me t o  agree w i th  so we can get on 
I l7 Q. weaning me, correct? 1 117  because I ' m  not promoting a long t r i a l .  I ' d  l i k e  t h i s  
I l8 A. well, I ' m  assuming that  you're doing t h i s  i n  1 1 1 8  th ing  t o  be done with,  so, yes, I sometimes read 1 19 hopes that  you're going t o  win and going t o  get paid. 1 1 19 easement language. 
I 2o Q. n l l  r igh t .  M r .  Mortensen, going back t o  t h a t  I I Z 0  Q. nnd you're f am i l i a r  t ha t  t yp i ca l l y  the 1 2 1  question about the reservation language, you know what 2 1  easement i s  meant t o  carry down through the t i t l e ,  a I I 
1 2 2  ~ ' m  referr ing to? 1 122 chain o f  t i t l e  it includes the words successors, 
123  A .  r know exactly. 1 1 23 assigns, language o f  t h a t  kind? 
24 Q. NOW, what you would expect to  see i n  tha t  
25 type o f  language providing fo r  an easement i s  language 
24 A. I don't know that .  ~ ' m  not an expert. I 
25 th ink  tha t  should be addressed t o  an expert -- I t h i n k  
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18 ~ n d  then I also wrote the l e t t e r  back, and I 
19 said, uh, now you have not made an issue about t he  
20 missing material. I said because Mr. Reynolds admitted 
2 1  bas -- you know he went up there w i th  those photographs 
22 tha t  we took, Mr. ~eynolds admitted t o  the  s h e r i f f ' s  
23 depa-ent t ha t  he took those materials, and ~ e n n i s  
24 Akers i n  h i s  sworn deposition says he had no knowledge 
T R I A L  TRANSCRIPT 
18 your Honor, and also I ' d  object  on relevance. 
19 THE COURT: I ' m  going t o  sustain t he  
20 objection on relevance, and there hasn't been a whole 
2 1  l o t  o f  relevance objections, and I ' m  r ea l l y  
22 struggl ing -- you know, we're on our t h i r d  day o f  t r i a l  
23 now and th i s  -- 
24 THE Ml3NESS: Thi rd  day o f  me on the stand. 
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1 we're going to have expert witnesses i n  who the  judge 
2 would rely on. I don't think the judge i s  gonna put 
3 any weight on ~ l y  answer. 
4 Q. A l l  r ight .  Mr. Mortensen, you sa id  t h a t  you 
5 are current ly pursuing a criminal complaint against my 
6 c l ien t .  You're attempting t o  prosecute him? 
7 A. a hat i s  correct. 
8 Q. m d  that  i s  pending r i g h t  now? 
9 A. I called the prosecutor's o f f i c e  because I 
10 hadn't heard, and they wrote me a l e t t e r  back and said. 
11 well, we understand that you have an issue w i t h  oennls 
12 ~ k e r s  i n  a c i v i l  matter, and we th ink  t h a t  t h a t  issue, 
U basically re fer r ing  t o  the assault, should be dea l t  
14 wi th  i n  a c i v i l  matter. I d id  not accept tha t .  I 
15 wrote them a l e t t e r  back, and bas ica l ly  I sa id  does 
16 tha t  also apply wi th rape and murder, and I said t h a t  
17 I'm not going t o  accept that. 
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1 A. AS I would a murderer o r  a rapist .  
2 Q. ~d the prosecutor wrote you back on 
3 August 26th, specif ically attorney Ken ~ r o o k s ;  i s  t ha t  
4 correct? 
5 A. Correct. I remember the name. ~n fac t .  I 
6 wrote a l e t t e r  t o  him and I wrote a l e t t e r  t o  h i s  
7 supervisor, Mr. ~oug las  I bel ieve it was. 
8 Q. m d  he said i n  t h a t  l e t t e r  i t  would be 
9 unethical o f  me t o  f i l e  cr iminal  charges i n  t h i s  
U) matter, d idn ' t  he? 
11 MR. REAWN: object ion.  Document speaks f o r  
12 i t s e l f .  
13 THE WlTNESS: That's not everything he said. 
14 THE COURT: Okay. There's a -- stop. 
15 There's an objection. I need t o  deal w i th  t he  
16 objection.   he object ion i s ?  
17 MR. REAGAN: The document speaks f o r  i t s e l f ,  
1 2 o f f  on the c i v i l  because, uh. I don't want i t  t o  be 1 1 2  M E  COURT: And I ' m  not hearing a whole l o t  . 
25 o f  what happened t o  those materials, so I t o l d  the  
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1 prosecuting attorney I do not accept you brushing t h ~ s  
1 3 part  of the  c i v i l  case. I ' m  not going a f t e r  damages 1 1 3 o f  relevant testimony. I ' m  no t  hearing a whole l o t  of 
25 THE COURT: You need t o  be quiet. 
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1 THE WITNESS: I know I do. 
4 f o r  him c i v i l l y .  I want him t o  be prosecuted. That 
5 was humil iat ing t o  me, and there's no amount o f  money 
6 tha t  w i l l  compensate f o r  tha t ,  and I want Mr. Reynolds 
7 prosecuted because he trespassed on property t h a t  he 
8 had no r i g h t  t o  be on and that  we did. He s to le  an . - 
9 imense amount o f  material. Dennis Akers claims he has 
4 relevant questions on d i rec t  o r  cross-examination. 
5 R his i s  an easement dispute. It seems t o  me t ha t ' s  . 
6 whar's relevant i s  what was physical ly on the face -of 
7 the earth i n  1966, not  '73, not '76, not '94, not the 
8 present. It seems t o  me t h a t  what's relevant i s  the 
9 actual property l i n e  on the east, and what's relevant 
I 10 no knowledge o f  that  i n  a sworn deposition. and I 110 ii what use has been made on t h a t  l i t t l e  corner on the 
I II Reynolds has admitted t o  it, so I 'm .  not gonna l e t  the 11 west. There i s  an easement. ~ 1 1  o f  t h i s  -- I mean, I I I ( 12 prosecuting o f f i ce  go poo-poo because we d idn ' t  have I 112 don't know how many pages o f  notes I ' v e  got, and I 
1 13 time t o  look a t  it and nobody said boo, so. yes, as fa r  1 113 don't know i f  1've got ten minutes worth o f  relevant 
, .  I 14 as 1.m concerned bo(h the t h e e  o f  the mater ia ls are I I 14 testimony on the decision t h a t  1 need t o  make. 
I 
! ( 15 pending, and rhat  i s  against Reynolds because Reynolds I 115 MR. JAMES: No further questions a t  t h i s  
16 admitted t o  it, and he claimed under oath t h a t  he had 
17 no knowledge o f  it, so Reynolds i s  the  one being 
18 prosecuted there, and 1 am not l e t t i n g  go o f  the 
19 prosecution f o r  the assault. I hope I answered your 
20 question. 
21 Q .  so i n  your view i n  order t o  a t t a i n  some type 
22 of  jus t ice  here you would l i k e  t o  see M r .  ~eyno lds  and 
23 rny'client i n  j a i l ?  
24 A. For the assault absolurely. For the  assault. 
16 time, Your Honor. 
17 THE COURT: I s  there any more recross? 
18 MR. REAGAN: 3ust b r i e f l y ,  your Honor. 
19 RECROSS-EXAMINATION 
20 BY MR. RW+AN: 
21 Q. MI-.  ort tens en, other than the pr iva te  access 
22 road, since you purchased the property has there been 
23 any other access t o  the 160 acres? 
24 A. NO. 
! Q. nnd -- I / 2 5  Q. Even i f  the LLC wanted t o  provide access 
2 acres that would be access t o  the 160. could i t ?  
3 A. 1t could not. 
4 Q. m d  why not? 
5 A. Because that access easement serves on ly  
T R I A L  TRANSCRIPT 
6 those ten-acre parcels tha t  were established and was 
7 considered a grandfathered subdivision before I ever 
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1 through the ten-acre parcels t o  the south o f  the  160 
8 bought it, and not only tha t ,  your question's 
' 
9 i r re levant.  The judge j us t  to1 d us what was relevant. 
10 Q.  id you ever seek or  receive permission from 
11 the Akers t o  use any port ion o f  the  pr iva te  access 
12 road? 
359 
1 the Court's c o m n t s  and i t s  admonitions, I appreciate 
2 the court 's  comments, though some -- some of-my 
3 questioning I think  was relevant t o  the issues o f  
4 punitive damages, the  egregiousness of the conduct, and 
5 1'11 probably get i n t o  some of t h a t  again i n  t h i s  
6 questioning, and I'm wondering i f  t h a t  i s  what the  
7 court intends t o  hear a t  t h i s  po in t  o r  i f  I should 
8 steer c lear  o f  t h a t  type o f  -- 
9 THE COURT: Well, tha t 's  why I asked on the  
10 f i r s t  day o f  t r i a l  i f  maybe we shouldn't b i fu rca te  
ll because i f  your c l i e n t  doesn't have an easement there's 
12 not going t o  be any pun i t i ve  damages, and I th ink  the 
1 13 A. ~bso lu te l y  not. 1 113 primary issue I need t o  decide i s  whether there's -- I 
14 Q. DO you ever reca l l  the nkers granting you a 
15 l icense t o  use -- 
16 A. ~ h e  judge just  t o l d  us t h a t  i s  i r re levant .  
17 THE COURT: YOU need t o  answer the question, 
18 Mr. Mortensen. 
19 THE WITNESS: Well. I ' m  j u s t  t r y i ng  t o  save 
14 what the extent o f  any express easement i s  and then 
1 5  logical1 y determine the  issues o f  implied, p rescr ip t ive  
16 necessity easements, and I ' m  not  going t o  t e l l  you how 
17 t o  t r y  your case. b m  even on the  issue o f  damages, I 
18 wan i n  t he  l a s t  two days, and I appreciate the 
19 problems you've got w i t h  a non-responsive witness, bu t  
21 THE COURT: NO. YOU need t o  answer the  
1 20 time. I 
22 question. 
23 THE WlTNES.5: okay. ?he question again? 
(20 you do what you want. I ' m  j u s t  t e l l i n g  you I haven't I 
21 heard a whole l o t  o f  evidence t o  help me decide the 
22 issues o f  the easement. and u n t i l  tha t 's  decided I 
23 can't decide damages, so I'll l e t  you take it from , 
5 Q. Did you hear Mr.  ~eyno lds '  testimony t h a t  you 
6 had wanted t o  buy a piece o f  property from them? 
7 A. I did. ~t was f o r  the lnost par t  fa lse,  and 
8 he obviously has displayed himself t o  be a gossip, a 
9 voyeur and a very bored person. 
10 MR. REAGAN: ~ o t h i n g  further, Your Honor. 
ll THE COURT: Any fu r the r  redirect? 
12 MR. JAMES: NO fu r ther  questions. your Honor. 
I 13 THE COURT: YOU may step down, Mr.  ort tens en. 
24 THE COURT: Was there ever a l icense granted 
25 by the Akers? 
5 A. My name's David white. 
6 Q. nnd your address? 
7 A. 1970 Horse Haven, Post Falls. 
8 Q. Mr. white, when you -- p r i o r  t o  purchasing 
9 the 80 acres -- when d id  you purchase the 80 acres? 
10 ~ e t ' s  s t a r t  there. 
U A. I purchased i t  -- I believe i t  was i n  the 
12 f a l l  o f  2001. 
13 Q. And you had a chance t o  view t h a t  reservat ion 
24 there. 
25 MR. JAMES: 1f I may have j us t  a moment, your 
14 YOU may c a l l  your next witness. Mr.  James. I I 14 language? MR. JAMES: Your Honor, P l a i n t i f f s  c a l l   avid 15 A. yeah. I had a chance not only t o  review t h a t  
(BY Mr. Reagan) o id  you ever request t o  buy 
3 any property from the ~eynolds? 3 B y  MR. JAMES: 
A. Never. Q. please s ta te  your name. 
1 16 white. 1 ( 16 a t  a l a t e r  date; I contacted the county planning 
1 l7 THE COURT: M r .  white, i f  you'd-please come I I17 department t o  f ind out what I could do wi th  t h i s  
118 forward, raise your r i g h t  hand.   ad am c le rk  w i l l  { 118 property. I talked t o  the assessor's about the  
( 19 administer the oath. ( ( 19 s p l i t t i n g  o f  the property. I ' v e  looked a t  the  
I 20 DAVID WHITE, I 1 20 property, and, uh, ?he. count9 t o l d  me that ,  uh, I had 
called as witness a t  the request o f  the 
p la in t i f f s ,  being f i r s t  duly sworn, was 
21 eight s p l i t s  up there,  t ha t  I can put eight houses up 
.,. . 
22 there. I also went t o  -- t o  the  assessor's o f f i ce .  
123 examined and t e s t i f i e d  as follows: 
1 123 e he assessor's t o l d  me that  I had -- I could put e i g h t  
THE CLERK: Be seated. 1 124 houses up there. I also contacted the county a t to rney 
25 MR. JAMES: 1f I may Your Honor. i n  l i g h t  o f  25 at the time t o  f ind  out the reservation o f  what -- what 
AKFRq \ IC  W U T T F  ' m t  a1  fV-n?-377 Pannc ?q7 t n  761 
T R I A L  TRANSCRIPT 
1007 
1 MR. JAMES: Sure. 
2 WR. REACAN: yes, your Honor. 
3 THE COURT: ~ l l  right .  Anything addi t ional  
4 we need t o  take up on behalf o f  the  defendants? 
5 MR. REAGAEI: Nothing further,  Your Honor. 
6 THE COURT: Okay. ~ 1 1  r ight .  Thank you, 
7 both sides. 





















3 STATE OF IDAHO 1 
4 1 5s. 
5 COUlvrvOF KMJTENAI ) 
6 I, ~ u l i e  K. ~o land ,  a duly qua l i f ied  and 
7 c e r t i f i e d  Shorthand Reporter f o r  the F i r s t  Jud ic ia l  
8 o i s t r i c t  o f  the state o f  ~daho, 00 HEREBY CERTIPI: 
9 That the above-within and foregoing t ranscr ip t  
10 contained i n  pages numbered 1 through 1001 i s  a 
ll complete, t r u e  and accurate t ranscr ipt ion t o  the best 
12 o f  my a b i l i t y  o f  my shorthand notes taken down a t  said 
13 t i ne  and place; 
14 IN WITNESS WHEREOF. I have h e t o  set my hand 
15 and a f i xed my o f f i c i a l  seal t h i s  :k%ay of 
16 3fwne , 2003. 
17 
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SECOND AFFIDAVIT OF JOHN 
HOLT IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 
1. I am over the age of 18 and am competent to testify to the matters set forth 
I 
d




0 SECOND AFFIDAVIT OF 
JOHN HOLT IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT - 1 
K:\2023782\00026\17034-TR\17034P24W9 
2. I am presently a Field Customer Service Representative responsible for 
handling claims in the region that includes Idaho. 
3. Attached hereto as Ex. 16-20 are true and correct copies of letters 
exchanged between Mr. Mortensen, North Idaho Title and Stewart Title in connection 
with the Akers case. These records are maintained in our files in the regular course of our 
business, as it related to the handling of the Akers v. Mortensen case. 
STATE OF IDAHO 1 
) ss. 
COUNTY OF KOOTENAI ) 
JOHN HOLT, being first duly sworn, upon oath states as follows: 
I have read the foregoing Second Affidavit of John Holt in Support of Motion for 
Summary Judgment, know the contents thereof, and believe the same to be true and 
correct. 
SIGNED AND AFFIRMED before me on the / I  day of 
ROTARY PUBLIC 
Pri t Name: 
~ 4 , k . W .  k'db 
My appointment expires: I : / zy / l l ,  
SECOND AFFIDAVIT OF 
JOHN HOLT IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT - 2 
K\20'23782\MWn6\17034_TR\17034P24W 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on // 8 day of March, 2008,1 caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to the 
following: 
Hand Delivery Sam Johnson 
Facsimile Transmission 405 South Eighth Street 
, First Class Mail Suite 250 
Over Night Delivery Boise, ID 83702 
, Email Fax No. 208-947-2424 
sam~treasurevalleylawyers.com 
I 
Todd Reuter I 
- 
SECOND AFFIDAVIT OF 
JOHN HOLT IN SUPPORT OF 
MOTION FOR SUMMARY 
JUDGMENT - 3 
Exhibit 16 
2 6 ~  ~ S & E .llvy #179 post Falls I&h@ 83854-7977 
Tdl: ~ ~ p 9 ' ~ 2 0 8 - 7 7 2 - 4 ~ 5 6  Fax: 208-777-87 17 
: b E d k  -m 
Michelle Fink ' 
North Idaho Title 
V 765-3333 
F 765-1761 
D m  Michelle, I. 
' 
A nwbcr  ~ f y c m  &go 1 P&&;~b A& b O X l ~ & . t ,  & hb. Pept'mki. At that t h e ,  ' 
NmUl Idaho Title insured l r r c 6 s  b.&it pm&ty, Y-ay I was informed tbat N o h  
Idaho Title will not insm that acm&if m&hen II'XWU the property, 
. * 
a .  .I I am also quite %Win ma( the n d g b r ,  v&& prop&!ty I crosa, will prohiit me from . ... using that access if be f d a  he has i b g i e  cmsori~to stop me or myone tlx. Tiis is 
all unforhmtc, cspcidly S&I b&@dy&d $1 0,000.00 m e s t  mcmey 
from David White on an offtr of tgpk~xbI&€y :. $W~$W0.00. 
I ned  to get this matter m ~ ~ l v e d  q&kly.. $$m m&kt thu if1 M l l d  sit face to face 
with the powers that be, we o o u l & ~  .f%.grraQlo solotion. I hsve btcn idomxd 
. by iegd counseI.that any LsJ; of &on $@is** WilIingne~ to rectify the 
situation, could constime lack ofMe* fi&'$=dflt for a claim for pmitive damages 
in addition to obvious inherent d- b k a f a  pdccttd &CC~SS. 
Time is of the hcsseke for thc s i ~ ~ ~ t ~  to seu' the p*'optrty and 1 hsve a 
committed buyer. Thet 4 e  bsbst, ~ h v o r ,  Wtbe casemcnt pblern is not 
corrected. . . 




John Holt, bq. ' 
Field ,Customer Service 
Repracntutive 
404 5. Eagle Rd. 5te E. 
Eagle, Idaho 83616 
(208) 938-6036 
. FAX (208) 938-5334 
STEWART TITLE GUARANN COMPANY 
November 16,2001 
Mr. V J  Mortensen . 
2600 A E. Seltrice Wy #I79 
Post Falls, Idaho 83854-7977 
Re: I T S  .No. 013400473 
0-9993-361377 ("Policy") 
vernbn Jerry Mortensen and Marti Ellen Mortensen ("Insured") 
Bear Mr. Mortensen: 
Your notice inquiring about coverage under the above-referenced S t w a r t  Title Guaranty Company 
("Stewart") t i t le insurance Policy has been received and is being reviewed. This le t ter  will serve as 
an acknowledgment of our receipt of your inquiry. 
As the Field Customer service Representative for Stewart, I will be processing your inquiry. All 
correspondence or discussion regarding your inquiry should be conducted directly with me. Please 
include the above-referenced ITS number on all correspondence SO that we may expedite the 
handling of your inquiry. 
Review of your file should be completed very shortly and I will be contacting you with an update. Of 
course, should you have any questions regarding this matter,'plase do not hesitate t o  contact me a t  




Field Customer Service Representative . 
.* 
cc: Karen Storlie 
Exhibit 18 
, . John Holt, Esq. 
Field M o m e r  Service 
Rep~wcWlve 
STEWART TITLE GUARANTY COMPANY 
404 S. Eogle Rd . Ste E, 
Eogle, Idaho 83616 
, (208) 938-6036 
' (888) 596-6036 
FAX (208) 938-5334 
May 28,2002 
' A&. V J  Mortensen 
2600A E. Seltice Wy #I79 
Post Falls, Idaho 83854-7977 
Re: ITS No. 013400473 
0-9993-361377 ("Policy") 
Vernon Jerry Mortensen and Marti Ellen Mortensen ("Insured") 
Akers v. White Case No. CV 02-222 
bear Mr. Mortensen: . 
' This letter is to  formally acknowledge your tender of defense in the above-referenced Complaint to  
Stewart Title Guaranty Company ("Stewart") It is Stewart's understanding that the natu'ie of youp 
' 
claim regards the Complaint's challenge to  the existence and/or location of the access roadway to  
the property insured in your Policy. This letter will co,nfirm our telephone conversation in which 1 
advised that Stewart hired Michael Reow of the firm Sims, Liesche, Wallace & Wallace, P.A. t o  
defend the access issues. Mr. Reagan's address is 1 0 a  Northwest Boulevard, Coeur d' Alene, Idaho 
83814 .md his phone number is 208-664-1561. 
However, in our review of the pleadings there are matters that are excluded from coverage and 
Stewart will not pay for or provide co.msel to defend. I n  particular, I call your attention to  the 
allegations in the Complaint regarding trespass, negligence, fraud/misrepresentation, destruction of 
property and the like. The Complaint alleges that you committed these acts upon the plaintiff and 
his property and the plaintiff seeks damages attributable from these alleged actions. 
*; 
The Policy insures the land described in Paragraph 4 of Schedule A of the Policy. Ih 05 much os 
these matters affect other property they are not covered under' the Policy. The face page of the 
Policy further states that subject to the Exclusions From Coverage, the Exceptions From Coverage 
contained in Schedule B and the Conditions and Stipulations, Stewart insures as the Date of Policy 
against loss or damage not exceeding the amount of coverage stated in Schedule A sustained or 
incurred by reason of t i t le to the estate or interest described in Schedule A being vested other 
than as stated therein; any defect in or lien or encumbrance of the title; unmarketability of the , 
title; and lack of a right of access to and from the land. Other than the access matter tha t  Mr. 
Reagon has been hired t o  help resolve, the motters do not affect the t i t le to  the property insured 
and are not covered under the Policy. 
. 
In addition, in as much as actions alleged in the Complaint anributable to you created adverse claims 
or were creuted subsequent to the Date of  Policy they are excluded from coverage. See Paragraph 
3 (a) and (d) of the EXCLUSIONS FROM COVERAGE of the Policy which states: 
The following matters are expressly excluded from the cweragc of this policy and 
the Company will not pay loss or damoge, costs, attorneys' fees or expenses which 
arise by renson of: 
3. Defects, liens, &cumbrances, adverse claims or other matters 
(a) created, suffered, assumed or agreed to.by the insured claimant; 
(d) attaching or created subsequent to  bate of Policy. 
AS such, you will have to'hire your owri counsel to  address these matters. Please call if you have any 
questiom or if you feel I have misunderstood the facts. Otherwise, you should be contacted by Mr. 
Reagm regording the access ishe. 
Sincerely, 
3bhn Holt 
Field Customer Service Representative 
cc: Karen Storlie 
Exhibit 19 
VJ & Marti Mortensen : 
NEW! 8/02: I21 W Prairle Avc Dl% Haydm Idaho .CI3835-8286. 
Voice: 208-772-4856 Cell: 208-699-4699 Toll Free Fax: 866401 -6284, 
: . . ~ m h l :  Mor@~nM@olmail.corn : 
. - . . . . 
Michael Reagan, Atlomey at C a w  
- Assistant Lorralne 
Sims, Liesohe, Reagan etc. 
. '  1044 W B l v d  
CDA ID 83814 
. . V664-1581 ~ 1 0 3  ' 
. F 667-4034 
Re: Case No. CV&-222 Akers v White Z orl lens en ' 
Deat Mike. 
.. . 
The purpose of thii letter is td instruct hilike Reagan as follows: 
1. Do nbt file e Motion for deconslderafion. 
' 
2.. Do file an Appeal , . . 
3. ' Inform Stewart Title of our demand for speedy and satisfactory relief of dl damages 
we have sustained due to thelr failure tp defend our insured access over and across , 
the Akers' property. , 
, . We belleve that any mnsideratlon the Judge might grant In our favor would be minimal, ; 
K any, and insufficient to overcome the end condusbns of no access and trespass. We base lhis . 
belief on the overwhelming prejudice the Judge has shown against Defendants' Mortensen' & 
Whit# in his ruling. 
. We dd belleve, however, lhat a Motion for ~ecoklderation could adversely afhxt the 
chances of a speedy and satisfactory settlement with Akers'. The Judge rnost probably would 
grant insufficient changes in a new Ruling to chenge the outcome of "No Access" and Trespass.'- i 
This c~uld embolden Akers' further and strengthen their belief Uld they can withstand an appeal. : 
~wthermore, we question whether there is sufficlent Ume'b allow for the preparation and 
review of the Motion by all mncemed, glven We time constraints of the Impending filing date and . 
Wlike Reagan's schedule to leave for vacation. 
On the other hend, an Appeal will sober Akers' and Weir Attomey James to the facts that ' 
not only is there not a ch~nce for an immediate positive resolullon to the IiBgatlon, but that an . 
Appeal could result M a revenal of fortunes for them. Losing on Appeal could now make them 
liable for aU Attorney fees and damages, Including punitive damages. a 
This uncertainly and a desire for Fimality 'could motivate Akers' to maw a speedy and 
sa!isfactory seulement. 
.i ' 
, . . . 
11f3103 To Mike Reagan Case No. CV-02-222 Instructiin to Appeal page 112 
. . From !he beglnnhg Aken' have expressed lhelr dwire to sMe. They proposed we 
purchase their property. Both we and Whites' felt that was the most speedy and satisfactory 
solution and suggested that avenue be pursued. However, I have no knowledpe of Stewart Tltle ' 
making any reasonable offer in that vein. We believe Stewart Title's best and most economical 
, 
pWn would include Stewart buying Akers' property, granting us and W h s '  adequate Ingress , 
and egFs6, and Aken' stlpubting that all damages against us and Whites' be dropped. 
The slmple fa& are this. Stewarl TiUe insured an Express &rant Easement over and 
across Akers' property to the 160 acres we purchased from Peptlnskis'. We would not have * 
purchased the property without the TWls Insurance. 
.The ~hltes"~u&assd 80 awes from ~&nsens'. Stew& rele injured an Express , ': 
Gtent Gsement over and across Akers' property. Mhout guaranteed access Whrtes' would not . 
have putchesed the property. . . 
Stwart Title O h r  Davld English, testified in court that there exists an Express Grant : 
Easement wer and across Akers' property to the 150 acres but that there Is a scribner error. He 
also testified them is no other legal access into the property. 
The ~ o u d  disagreed, ruIing there is no access. 
Dave English's uedib l l i  was damaged by Sherrie Akers' testimony that someone from : 
Stewit Mle called and told her helshe was caliin~ In behalf of Mortensens' and wanted to buy an 
easement across thelr pmperiy. This revelation &t he Ilewsult into motion end m d e  it very 
difficult $J win. We the Mmtensens' and the Whltes' have gone through a year of hell. Aside from 
the emotional stress, we have lost Mhrable time and money, yet we have cooperated fully wlth 
Stewart Title In an effort to perfect our easement 
Let me polnt out strongly that Stewart Tde insured an Express Easement and then told 
Aken* we had none. 
For the next few days we will assume Stewart Title win act in good faith, however our . 
patience is runnlng out. 
Even though our workloads and schedules are very busy, our first prbrity is t0 get this 
matter speedily and satisfactorily resolved. We the Mortensens' are available to discuss thls 
matter wiUl Stswart Tile at any time of the day or night in order to ha6kn.a remedy. 
cc: Faxd to Dave White V: 777-8656 F: 773-3921 
a: Fewd to John Holt, Slewart Titie, Boise, Idaho V; 688-596-6036 F: 208-938-5334 
Faxd b Karen Storlie, Stewart Tile, Denver Colorado V: 877-780-0112 F: 303-339-0861 ' * 
1113103 To Mike Reegan Case No. CV-02-222 lhstrudon !a Appeal page 212 
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L t r t l e  guaranty company 
404 S. Eagle Road 
Suite E 






John Hen, E q .  
Field Customer Serviae Representative 
VJ & Mort i  Mortensen 
121 W. ~ r a i r i k  Ave, Dl96 
Hoyden, Idaho 83835-8286 
Re: ITS  No. 013400473 
0-9993-361377 ("Policy") 
Vernon Jerry Mortensen and Mar+i Ellen Mortensen (Tnsured") 
Akers v. White Case No. CV 02-222 
bear Mr. & Mrs. Mortensen: . 
This letter is to formally acknowledge receipt o f  your fax  and to briefly respond t o  the  
three points outlined in your letter 1) that a Motion f o r  Reconsideration not be filed; 2) tha t  an 
Appeal be filed;and, 3) and a 'demand for speedy and satisfactory relief of all damages we hav;' 
sustained due t o  their [Stewart's] failure to  defend our insured access over and across the  Aker's 
property". 
Regarding the litigation we have just learned that Mike Reagan made application to  the  court 
t o  havk the Order that we have been reviewing certified as a "Final Order" on the matters 
addressed. Until the matter is certified final an Appeal is discretionary by the Appellate Court so 
certification wi l l  ensure the  Appeal will be considered. Mr. Reagan's application is further made t o  
contest the costs and fees statement received from opposing counsel. The hearing date t o  address 
these matters is scheduled for March 18,2003. 
A+ this time the Motion for Reconsideration and the Appeal options con'tinue to  be analyzed. 
The analysis t o  date indicates a number of grounds to  Appeal. The Motion fo r  Reconsideratim has 
in thcrt it may help sharpen the matters t'o be addressed on Appeal. These points are 
being weighed against the counter points addressed in your fax. Wheh Mr. Reagan returns to  town 
the specific Issues and strategies can be finalized. 
. . 
Page - 2 
Stewart Tttle Guaranty Company takes exception with regard to your third point. First, the 
access matter is being dealt with in a diligent manner. When matters are lltigated timetables are 
largely odside our control. ~econdty, the latter portion of your third point is false, as Stewart has 
not failed to defend access. In fact, the litigation is vigorously defending the access and continues 
to  do so. lastly, Stewart continues to  ful f i l l  i t s  obligation under the Policy, which is t o  cure the lack 
of a right of access to or from the  Ibd. AS has been discussed previously, conrrguential damages 
arising out of a tronsaction and darnoges arising from to r t  conduct attributable t o  you a re  not 
covered by the Policy (see Paragraph 9 of the Conditions Pnd Stipulations). Also, as previously 
discussed the Policy insures access but does not insure the quality o f  that access. Further, in as 
much as actions alleged in the  Complaint attributable t o  you created adverse claims or were created 
subsequent to the  Date of Policy or were not known to Stewart and h o t  recorded in t he  public 
records at Date of Policy but known to the insured and not disclosed in writing t o  Stewart prior t o  
the date the insured became an insured they are excluded from coverage (See Paragraph 3. (a), (b) 
and (d) of the Exclusions From Coverage). We reiterate these points t o  the extent they address 
your demand for "satisfactory relief of all damages*. 
Nevertheless, in spite of our exception to  your third point and especially with deference t o  
the initial Order thu? w& rendered, Stewmt forges aheod with the litigation and is looking a t  other 
options to oddress access and resolve this matter. In our discussion we have identified a t  least six 
other possible ways to establish access a f te r  your initial feeling there were none. Your help with 
any maps and contact names is appreciated as we explore these options in light on the  ongoing 
litigation and our efforts t o  resolve thls matter as soon as possible. 
Please call if you have any questions and we will continue to keep you posted of developments. 
Sincerely, 
b d  
I 
John Holt 
Field Customer Service Representative 
cc: Karen Storlie 
Todd Reuter ISB # 5573 
KIRKPATRICK & LOCKHART 
PRESTON GATES ELLIS LLP 
1200 Ironwood Drive, Suite 3 15 
Coeur d' Alene, Idaho 83 8 14- 1 83 9 
Telephone: (208) 667-1 839 
Facsimile: (208) 765-2494 
todd.reuter@klgates.com 
Attorneys for Defendant 
STEWART TITLE GUARANTY 
COMPANY 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
VERNON JERRY MORTENSEN, I No. 07-4690 




STEWART TITLE'S REPLY IN 
SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT 
Mortensen's two contract claims fail as a matter of law because Stewart Title 
performed every obligation imposed on it by law and by the insurance contract: it paid all 
of Mortensen's defense costs, then paid him the maximum recovery provided for in his 
policy. Mortensen does not dispute this. Nor does he dispute the fact that the policy gives 
Stewart Title the right to discontinue its involvement in on-going litigation upon payment 
STEWART TITLE'S REPLY IN 
SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT -1 
K:V023782\00026\17034_TR\17034P24VZ 
to him of the policy limits. He cites no policy language that he finds ambiguous. These 
undisputed facts mandate summary judgment dismissal of Mortensen's contract claims. 
Mortensen's two tort claims (fraud and emotional distress) also fail as a matter of 
law. Mortensen does not dispute that he was paid the policy limits in May 2004 and that 
Stewart Title had no further contact with him after making that payment. With regard to 
the fraud claim, Idaho law is clear that the cause of action accrues when a plaintiff has 
knowledge of the facts constituting the fraud. Mortensen knew in May 2004 all the facts 
that he now claims constitute fraud. He has not alleged any facts that occurred after that 
date. With regard to the emotional distress claim, the cause of action accrued when the 
allegedly harmful conduct ceased, not when the effect of that conduct ceased. Whether he 
continues to suffer from the effects of the alleged conduct is legally irrelevant. Mortensen 
did not file suit until July 2, 2007. He has not - and cannot - establish any disputed issue 
of fact that could allow either claim to go forward. 
I. MORTENSEN'S CONTRACT CLAIMS SHOULD BE DISMISSED 
BECAUSE MORTENSEN RECEIVED ALL TO WHICH HE WAS 
ENTITLED. NO CONTRACT RIGHT WAS IMPAIRED. THERE 
CAN BE NO DAMAGES DUE TO HIM AS A MATTER OF LAW. 
A. Stewart Title performed all its obli~ations, so there can be no 
breach. 
Mortensen has two contract-based claims: Breach of contract (Count Three) and 
"bad faith" (Court Four). The so-called "bad faith" claim is really a claim for breach of 
the contract-based covenant of good faith and fair dealing, not the tort claim of "bad 
faith." See Complaint, 742, 43.' Both claims fail as a matter of law because Stewart Title 
Mortensen could not prevail on a tort-based bad faith claim either because such a claim 
is only allowed "where [an] insurer unreasonably and in bad faith denies or withholds 
payment of a valid claim." McGilvray v. Farmers New World Life Ins. Co., 136 Idaho 39, 
45 (2001); see White v. Unigard Mut. Ins. Co., 1 12 Idaho 97,97-100 (1986). Tort-based 
STEWART TITLE'S REPLY IN 
SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT -2 
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complied with all of its contractual obligations under the insurance policy. No reasonable 
finder of fact could find otherwise. 
It is important to understand the terms of the Mortensen's policy of title insurance. 
His policy of title insurance did not guaranty him access. It indemnified him against his 
actual loss in the event he did not have access, subject to its terms and conditions. The 
policy set the maximum amount of that payment at $200,000. Mortensen has not alleged 
fraud in the inducement of the contract, nor does he claim that he did not know the limit of 
the policy he bought. Mortensen testified in the Akers case that he traded Mr. Peplinski 
for the property and that Peplinski valued it at $200,000. Second Reuter Aff., Ex. 17, p. 
234-236). North Idaho Title's practice has always been to issue an owner's title insurance 
policy in the amount of the sale price of the property. Affidavit of Michelle Fink, 6. 
Mortensen admits receiving the $200,000 from Stewart Title. He was entitled to no more. 
He also admits that Stewart Title provided him a defense of the Akers case through trial 
and a motion to re~onsider.~ A party does not breach a contract or implied covenants by 
merely standing upon the terms of a contract. Peachtree Settlement Funding v. Wiggins 
(In re Wiggins), 273 B.R. 839, 878 (Bankr. D. Idaho 2001) (Westlaw, p. 40); Idaho First 
National Bank v. Bliss Valley Foods, Inc., 121 Idaho 266,288 (1991). 
Idaho courts have long held that payment of the full amount of a title insurance 
policy terminates the insurer's obligations. See, e.g., Anderson v. The Title Ins. Co, 103 
Idaho 875, 878 (1982). In Anderson, the Idaho Supreme Court affirmed summary 
bad faith claims are not allowed for any other action. Selkirk Seed Co. v. State Ins. Fund, 
135 Idaho 649, 652-53 (2001). Stewart paid the full amount of the policy due, so it cannot 
have intentionally or unreasonably denied or delayed payment. 
Pages 1-4 of Judge Mitchell's order on reconsideration sets out a concise procedural 
history of the Akers litigation. See Reuter Aff., Ex. 4. 
STEWART TITLE'S REPLY IN 
SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT -3 
judgment in favor of the title insurer because the insurer had tendered full payment of the 
policy limits. Anderson, 103 Idaho at 876. The plaintiff alleged that his title report failed 
to disclose a conveyance of part of the insured property to a third party. The plaintiff 
refused the carrier's policy limits tender and sought damages for breach and negligence. 
The court found that the insurer had not purported to act as anything other than a title 
insurance company, and thus the negligence claims failed as a matter of law. Plaintiff was 
limited to a recovery based on the contract. The court held that "[wlhere title to a portion 
of insured property fails, the insured is entitled to recover upon the loss up to the amount 
of insurance coverage under the policy." Id. at 878 (emphasis added). 
Here, just as in Anderson, Stewart has acted only as a title insurance company. 
Mortensen asserts no facts to the contrary. He admits that Stewart Title paid him the full 
amount of the policy. Mortensen has already recovered all to which he is entitled. 
Summary judgment is proper on the two contract claims for this reason alone. 
B. The policy is unambi~uous; whether Mortensen got a copy is 
immaterial to the issues before the court. 
Mortensen argues that Stewart Title's payment of policy limits does not end its 
obligations. Response brief, p. 10. His reliance on the rule that ambiguous terms are to be 
construed in favor of the insured, however, puts the cart before the horse. This so-called 
"special rule" exists only if it is first established that there is an ambiguous term. 
Foremost Ins. Co. v. Putzier, 102 Idaho 138, 142 (1 98 1). Mortensen doesn't argue that 
any of the policy terms are ambiguous, nor could he. Paragraph 6 of the policy very 
clearly provides that upon payment of the policy limits "all liability and obligations to the 
insured under this policy . . . shall terminate, including any liability or obligation to 
STEWART TITLE'S REPLY IN 
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defend, prosecute or continue any litigation." Holt Aff., Ex. 2 (emphasis added). The 
phrase, "or continue any litigation," establishes that the policy specifically allows Stewart 
Title to terminate its obligations, including during a lawsuit. Each of Mortensen's causes 
of action requires the court to find that Stewart Title had no such right. There is no basis 
for the court to do so, nor is there any basis for the court to construe any ambiguous policy 
language because Mortensen does not allege that there is any. Idaho law is clear that 
"[wlhere the language of an insurance policy is susceptible to but one meaning, it must be 
given that effect." McGilvray, 136 Idaho at 44. 
Mortensen attempts to create an issue of fact by saying "At no time do I recall 
Stewart Title ever delivering a copy of the policy of title insurance to me." Affidavit of 
Plaintiff Vernon Jerry Mortensen, 73. Note that Mortensen is only saying that he does not 
remember whether he got a copy of the policy, not that he didn't get it. 
Unsupported assertions do not suffice to defeat summary judgment. Finholt v. 
Cresto, 143 Idaho 894, 897 (2007) (court affirms summary judgment where circumstantial 
evidence only suggested where a witness may have been at a certain time). "Facts" must 
be both "genuine" and "material" under I.R.C.P. 56. Whether Mortensen got the policy is 
not material because whether he got the policy does not alter Stewart Title's obligations 
thereunder. Mortensen has not said what would be different if he did have the policy. 
Stewart Title defended him through trial and a motion to reconsider. It paid him the policy 
limits. None of that would have been different if he had the policy (assuming arguendo he 
didn't). There is nothing in the policy that would have altered that course of events. There 
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is no right that he could assert that Stewart Title did not fulfill. Mortensen is trying to 
recover his attorney fees incurred after Stewart Title got out of the case. His right to 
recover those fees is not affected by whether he got the policy. 
The court should reject Mortensen's self-serving statement for several other 
reasons. First, North Idaho Title, the agent from whom he bought his policy, no longer 
has a copy of Mortensen's file. Affidavit of Michelle Fink, 4. Fourteen years have passed 
and the agent understandably does not maintain records that for that long. Mortensen 
should be estopped under laches principles from claiming he did not get the policy given 
the prejudice that his claim causes Stewart Title. See Thomas v. Arkoosh Produce, Inc., 
137 Idaho 352,358 (2002). Second, Mortensen must have known the price he paid for the 
property. That price was essentially $200,000. Second Reuter Aff., Ex. 17, p. 234-235. 
The price paid is the amount of the title insurance. Fink Aff., 6. Judge Mitchell made a 
specific Finding that Mortensen is an experienced purchaser of real property. Reuter Aff., 
Ex. 4, p. 24. Mortensen himself testified at trial that he drafts easements "all the time" 
and that he "always relies on the title officers and the title company." Second Reuter Aff., 
Ex. 17, p. 348, 349. Mortensen's closing statement would have set forth the amount of the 
title insurance too. All the evidence is that Mortensen would have known the policy limits 
even in the unlikely event that he never got the policy. 
Third, there is a long chain of correspondence between Mortensen, North Idaho 
Title, and Stewart Title, in which Stewart Title repeatedly informed Mortensen that many 
of Akers' claims are not covered by the policy. Those letters are attached as Exhibits 16- 
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20 to the Second Affidavit of John Holt submitted herewith. The letters invoke and recite 
various policy provisions, making it likely that Mortensen had the policy. For example, 
the January 23,2003 letter says in several places "see Paragraph 3 of the Exclusions From 
Coverage." Mortensen also testified in the Akers trial that he studied the issue of access 
to his property before he bought it because he was aware of prior litigation on that issue. 
Second Reuter Aff., Ex. 17, p. 234. It is neither credible nor fair for Mortensen now to 
assert that he may not have had the policy. After all, Mortensen has been asserting rights 
under the policy since at least November 2001, when he first demanded action to preserve 
his rights and threatened bad faith litigation against North Idaho Title. See Second Holt 
Aff., Ex. 16. Mortensen's alleged lack of memory is not sufficient under the summary 
judgment standard to defeat Stewart Title's motion. 
C. Stewart Title did not violate the contractual covenant of pood 
faith and fair dealing, as alleged in Count Four of the 
Complaint. 
The "bad faith" claim is a contract-based claim, not a tort, so Mortensen is limited 
to contract damages. Anderson, 103 Idaho 875. Breach of the covenant only occurs 
where a party "violates, nullifies, or significantly impairs any benefit of a contract." 
Idaho First Nut. Bank v. Bliss, 121 Idaho at 287-288. To demonstrate impairment of a 
contractual right, "the party asserting the breach of the covenant must first establish that 
such a right or benefit existed." Irwin Rogers Ins. Agency, Inc. v. Murphy, 122 Idaho 270, 
274-275 (Ct. App. 1992). A breach will only occur where one party, without legal excuse, 
fails to perform any promise which forms the whole or part of the contract. Independence 
Lead Mines Co. v. Hecla Mining Co., 143 Idaho 22,28 (2006). 
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Mortensen has failed to establish any act by Stewart Title that was outside its 
unambiguous contract rights. The policy provided insurance for access to the property, 
but the mere fact of title insurance "does not represent that the contingency insured 
against will not occur." Brown's Tie & Lumber Co. v. Chicago Title Co, of Idaho, 11 5 
Idaho 56, 59 (1988). Stewart did all it was required to do. It defended the initial action 
and paid the full amount of the policy, so it cannot be found to have "violated, nullified or 
significantly impaired" any of Mortensen's rights or benefits under the insurance policy. 
There was no breach of a contractual duty. "Without a breach of the express terms of a 
contract, the Court will 'necessarily conclude there was no breach of the implied 
covenant."' Peachtree Settlement Funding, 273 B.R. at 878, citing Totman v. Eastern 
Idaho Tech. College, 125 Idaho 71 4 (1997) and Olson v. Idaho State Univ., 125 Idaho 
177, 182 (1 994) (the court affirmed summary judgment dismissal of the implied covenant 
claim in both cases). "No covenant will be implied that is contrary to the express terms of 
the contract negotiated and executed by the parties." Idaho First Nat '1 Bank v. Bliss, 121 
Idaho at 288. Nor can the covenant be extended to obligate a party to accept a material 
change in the terms of its contract. Id., citing Badgett v. Security State Bank, 116 Wn. 2d 
563 (1 99 1 ). Mortensen cannot prevail. 
1. The policy does not grant Mortensen the right to require Stewart 
Title to appeal an adverse decision. 
Mortensen's implicit contention that Stewart Title had a contractual obligation to 
pay for his appeal is contrary to the express language of the insurance policy. Moreover, 
the policy does not promise access - it merely provides insurance against a lack of access. 
Paragraph 4(c) of the policy expressly provides that Stewart Title "may pursue litigation 
to final determination," and that Stewart "reserves the right, in its sole discretion, to 
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appeal any adverse judgment or order." Holt Aff. Ex. 2. In other words, Stewart had the 
right not to appeal. In that event, it may have owed Mortensen the difference in the value 
of the property with and without access (up to policy limits), but that is all. Mortensen 
had no right to require Stewart Title to appeal, so he cannot recover for Stewart Title's 
decision not to do so. Under these circumstances, there cannot be a breach of the 
covenant of good faith and fair dealing. 
2. The policy gives Stewart Title the right to try to resolve problems 
and direct the Akers litigation. 
Paragraph 4(b) of the policy allows Stewart Title to "do any other act which in its 
opinion may be necessary or desirable to establish the title to the estate or interest, as 
insured, or to prevent or reduce loss or damage to the insured." The policy provides that 
by doing so it does not "waive any provision of this policy." Thus, it was within its rights 
to try to resolve the access issue and did not expose itself to damages beyond the policy 
limits by doing so. That is, if Stewart Title caused losses in the exercise of its contract 
rights, thereby breaching its contract, Mortensen's maximum recovery was the $200,000 
policy limit. See Anderson, 103 Idaho at 878. 
Notably, Mortensen concedes that the conduct he complains of (i.e. contacting 
Akers and acquiring the disputed triangle from Bakers) was done for the purpose of 
resolving Mortensen's access problems. Not only was Stewart Title acting within its 
contract rights, but it's hard to see how its conduct was a violation of the covenant of good 
faith. Mortensen acknowledges at paragraphs 8 and 9 of his sworn statement and at page 
four of his response brief that Stewart Title was trying to "cure the access/easement 
problem" when it contacted Akers and that it bought the "disputed triangle" from Bakers 
"in an effort to solve this problem." Mortensen's lawyer makes the same statement at 
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page 9 of the response brief. The policy gave Stewart Title the right to take these steps. 
Indeed it may have been actionable had it not done so. 
Note too that Holt's contact with Akers came in late 2001. Holt Aff., 11. That 
means it came after Mortensen's November 7,200 1 letter to North Idaho Title in which he 
threatens litigation and demands that North Idaho immediately "rectify the situation." 
Second Holt Aff., Ex. 16. Mortensen essentially invited Holt to take the action of which 
he now complains. 
Mortensen cannot point to any violation of his contract rights, and he cannot show 
"bad faith." There was no impairment of a contractual right and, therefore, no breach of 
the covenant of good faith and fair dealing. Mortensen cites no case law to the contrary. 
3. Stewart Title did not create additional contractual obligations 
outside of the insurance policy. 
The letters Stewart Title and its lawyer, Richard Mollerup, sent Mr. Mortensen did 
not create contractual obligations outside the policy. Consideration is required for 
modification of a contract. Brand S. Corp. v. King, 102 Idaho 73 1,733 (1 98 1 ). Mortensen 
presents no evidence of having given anything in exchange for what amounts to a 
significant modification of the insurance contract. "Judgment shall be granted to the 
moving party if the non-moving party fails to make a showing sufficient to establish an 
essential element to the party's case." Spur Products Corp. v. Stoel Rives LLP, 143 Idaho 
812, 815 (2007). Mortensen has failed to establish an essential element of a contract 
modification. 
Moreover, the language from the letters on which Mortensen relies is not 
sufficiently definite to constitute a modification. The letters state in several places that 
Stewart Title may move to reconsider andlor appeal, thereby making clear that Stewart 
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Title was keeping its options open. (see e.g. p. I ,  2 of the Jan. 24, 2003 letter and p. 1 of 
the Feb. 19, 2003 letter). Those letters establish that Stewart Title needed to review the 
issues with Mortensen's lawyer, Mr. Reagan. 
Mortensen points to specific language in Mollerup's March 26, 2003 letter that 
refers to prior commitments having been made regarding an appeal. The prior 
commitment referred to is that set forth in Mollerup's February 19, 2003 letter to 
Mortensen. Mortensen Aff. 15. That letter, however, states only that Stewart Title will 
"possible (sic)" provide a defense for motion for reconsideration or appeal. Id The rest 
of the letter makes clear that several issues remain to be resolved and that the parties will 
need to consult with Mortensen's counsel, Mike Reagan. Both the February and the 
March letter, when read in context, make clear that no definitive promise is being made 
and that Stewart Title is reserving its rights. 
Mortensen also relies on language set out in a March 17, 2004 letter from John 
Holt. Response brief, p. 5. That letter was written to David White, not Mortensen. If that 
letter modified the insurance contract in a binding way, it modified White's contract, not 
Mortensen's. Moreover, the language of the letter is conditional. It discusses what might 
happen "if' the judge "perpetuates his original findings and conclusions." Such a 
statement is insufficiently definite to modify a contract. 
The court should simply ignore Mortensen's unsupported statement that John Holt 
made statements to him over the phone. See Response brief, p. 4. Mortensen provides no 
detail regarding what Holt supposedly said or when. Such flimsy allegations cannot 
defeat summary judgment. Finholt, 143 Idaho at 897; Gibson v. Ada County, 142 Idaho 
746, 758 (2006) ("[a] mere scintilla of evidence or only slight doubt as to the facts is not 
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sufficient to create a genuine issue," the non-moving party must respond to a motion with 
"specific facts.") 
11. MORTENSEN FAILS TO CREATE A GENUINE ISSUE OF 
MATERIAL FACT REGARDING THE FRAUD AND EMOTIONAL 
DISTRESS CLAIMS. BOTH ARE TIME-BARRED. 
Mortensen misconstrues the implication of a continuing tort. Under Idaho law, a 
cause of action accrues for a continuing tort when the conduct ceases. Cobbley v. City of 
Challis, 13 8 Idaho 154, 1 57 (2002); Glaze v. Deffenbaugh, 144 Idaho 829, 172 P.3d 1 104, 
1108 (2007); Curtis v. Firth, 123 Idaho 598, 603 (1 993) (emphasis added). Mortensen's 
response brief (p. 12) mistakenly focuses on the effects of the conduct. That is simply the 
wrong analysis. The limitation period does not continue simply because the claimant 
continues to suffer ill effects from the conduct. Cobbley, 138 Idaho at 157-158. 
Stewart Title ended its relationship with Mortensen through the May 18, 2004 
letter. That letter was faxed to Mortensen's lawyers and sent to him by overnight mail that 
day. Mortensen received the letter no later than May 19, 2004. None of this is disputed. 
Nor is it disputed that no further communications occurred between Stewart Title and 
Mortensen after the May 18, 2004 letter. Therefore, a claim for intentional infliction of 
emotional distress must have been filed before May 19, 2006, pursuant to the two year 
statute of limitations. Mortensen failed to do so. Consequently, his claim is barred. 
In regard to Mortensen's fraud claim, the court should reject his attempt to boot- 
strap his fraud argument to his flawed emotional distress argument. Mortensen provides 
no legal support for his argument. He appears to be alleging that his fraud claim will not 
accrue until Stewart Title redresses his right of access problem or the Aker's suit reaches a 
final judgment. A cause of action for fraud is subject to a three year statute of limitations 
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and accrues when a claimant has actual or constructive knowledge of the facts constituting 
the fraud. Ryan v. Old Veteran Mining Co., 37 Idaho 625, 635 (1923); McCorkle v. 
Northwestern Mut. L f e  Ins. Co., 141 Idaho 550, 555 (Ct. App. 2005). Given that the May 
18, 2004 letter was the last communication between Stewart Title and Mortensen, there 
could not have been any further basis for a fraud claim. In order for Mortensen's fraud 
claim to survive the statute of limitations, he would have had to of brought a claim no 
later than May 19,2007. Mortensen failed to do so, and his claim must be dismissed. 
CONCLUSION 
All claims should be dismissed for the reasons set out above and in Stewart Title's 
opening brief. 
DATED this 1 lth day of March, 2008. 
Todd Reuter. IS # 5573 # 
Attorneys for Defendant 
Stewart Title Guaranty Co. 
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I 
FACTUAL AND PROCEDURAL BACKGROUND 
Defendant, Stewart Title, issued a Title Commitment and title insurance policy to 
Plaintiff regarding a 160 acre parcel purchased by Plaintiff in 1994. Plaintiff sold 80 acres of 
that parcel to David and Michelle White in 2001. Defendant issued a title insurance policy 
insuring access to Plaintiffs parcel for this sale. The access insured by Stewart Title traveled 
over and across property owned by Dennis and Sheme Akers. Stewart Title became aware that 
the easement across Akers' land was questionable and attempted an unsuccessful negotiation to 
purchase access from the Akers in late 2001. 
In January, 2002, the Akers brought suit against Plaintiff for trespass/injury to property in 
Case No. CV 02-222. In an attempt to resolve the problem, Defendant purchased a small 
triangular parcel at the west end of the access road fiom Kathryn Baker. Defendant recorded and 
quitclaimed this parcel to Plaintiff Mortensen and the Whites. In April 2004, District Judge John 
Mitchell rendered verdict in favor of the Akers. Judge Mitchell held that Plaintiff Mortensen and 
the Whites did not have an easement to their properties extending over the Akers' property and 
that they had trespassed by making improvements on the triangular shaped parcel and were thus 
liable for damages for trespass, emotional distress and punitive damages. 
Defendant made representations to Plaintiff by telephone and in writing that Defendant 
would assist in appealing Judge Mitchell's decision. On May 18,2004, Defendant informed 
Plaintiff in writing that it had changed its position and refused to continue defending the lawsuit, 
opting instead to pay Plaintiff the $200,000 policy limit. Plaintiff retained his own counsel for 
the appeal. Upon remand, the district court upheld its original ruling and awarded the same 
damages as in the original case: $150,000 punitive damages; treble damages in excess of 
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$5 1,000; and damages for emotional distress in the amount of $10,000. Plaintiff has a pending 
appeal of that final judgment. 
Plaintiff brought suit against Defendant on July 2, 2007, for failing to continue defending 
the litigation, and alleges the following causes of action: Breach of Contract; Bad Faith; 
MisrepresentationIFraud; Emotional Distress; and Punitive Damages. 
Defendant now moves the court for summary judgment on all claims. 
I1 
STANDARDS FOR SUMMARY JUDGMENT 
Summary judgment is proper when "the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law." I.R.C.P. 56 (c). The purpose of 
summary judgment proceedings is to eliminate the necessity of trial where facts are not in 
dispute and where existent and undisputed facts lead to a conclusion of law which is certain. 
Berg v. Fairman, 107 Idaho 441,444, 690 P.2d 896 (1 984). 
On a motion for summary judgment, the facts in the record are to be liberally construed 
in favor of the party opposing the motion. Where a jury has been requested, the party opposing 
the motion is to be given the benefit of all favorable inferences which might reasonably be drawn 
from the evidence. Roe11 v. Boise City, 130 Idaho 199,938 P.2d 1237 (1997); Bonz v. Sudweeks, 
119 Idaho 539,808 P.2d 876 (1991). 
Once the moving party has properly supported the motion for summary judgment, the 
non-moving party must come forward with evidence which contradicts that evidence submitted 
by the moving party and which establishes the existence of a material issue of disputed fact. 
Zehm v. Associated Logging Contractors, Inc., 116 Idaho 349, 350, 775 P.2d 1 191 (1988). The 
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opposing party cannot rest upon mere allegations, but the party's response, by affidavit or 
otherwise, must set forth specific facts showing that there is a genuine issue of material fact. A 
mere scintilla of evidence is not enough to create a material issue of disputed fact. I.R.C.P. 
56(e); Smith v. Meridian Joint School District No. 2, 128 Idaho 714, 918 P.2d 583 (1996); 
Edwards v Conchemco, Inc., 111 Idaho 851,727 P.2d 1279 (Ct. App. 1986). 
If there are no genuine issues of material facts between the parties, a motion for 
summary judgment must be denied if the evidence is such that conflicting inferences can be 
drawn therefrom and if reasonable people might reach different conclusions. Riverside 
Development Co. v. Ritchie, 1 03 Idaho 5 1 5 ,5  1 9, 650 P.2d 657 (1 982). 
DISCUSSION 
A. Breach of Contract: 
Plaintiff contends that Defendant breached the insurance contract by refusing to pursue 
an appeal of the underlying judgment. Plaintiff has not established a genuine issue of material 
fact that Defendant has breached any of the terms of the insurance contract. 
Insurance policies are a matter of contract between the insurer and the insured. AMCO 
Ins. Co., v. Tri-Spur Inv. Co., 140 Idaho 733, 739, 101 P.3d 226,232 (2004). Special rules of 
construction apply to protect the insured, when there is an ambiguity in an insurance contract. 
Foremost Ins. Co., v. Putzier, 102 Idaho 138, 142, 627 P.2d 3 17,321 (198 1). If the insurance 
policy is clear and unambiguous, the determination of the insurance policy's meaning and legal 
effect are questions of law. City of Idaho Falls v. Home Indem. Co., 126 Idaho 604, 607, 888 
P.2d 383, 386 (1995). If the contract is not ambiguous, the meaning of the insurance policy and 
the intent of the parties must be determined from the plain meaning of the insurance policy's own 
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words. National Union Fire Ins. Co., v. Dixon, 141 Idaho 537, 540, 112 P.3d 825, 828 (2005). 
The relevant contract language reads as follows: 
OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERMINATION OF LIABILITY 
In case of a claim under this policy, the Company shall have the 
following additional options: 
(a) To Pay or Tender Payment of the Amount of Insurance. 
To pay or tender payment of the amount of insurance under this 
policy together with any costs, attorney's fees and expenses 
incurred by the insured claimant, which were authorized by the 
Company, up to the time of payment or tender of payment and 
which the Company is obligated to pay. 
Upon the exercise by the Company of this option, all liability and 
obligations to the insured under this policy, other than to make the 
payment required, shall terminate, including any liability or 
obligation to defend, prosecute, or continue any litigation, and the 
policy shall be surrendered to the Company for cancellation. 
(Stewart Title Guaranty Policy 8 6(a); Def. Ex. 2). 
This Court holds as a matter of law that this insurance policy is an unambiguous 
contract susceptible only to the meaning that Defendant had the option of defending or 
indemnifying Plaintiff. The contract specifically allows Defendant to first defend and then 
switch to indemnify up to policy limits at any stage of the case. The possibility that the policy 
was never delivered to Plaintiff is immaterial because Defendant is not attempting to defeat 
coverage under the policy. 
Defendant's motion for summary judgment on the issue of Breach of Contract is granted. 
B. Bad Faith: 
Plaintiff alleges that Defendant failed in its duty of diligence and good faith by 
attempting to acquire access to Plaintiffs property without the involvement of Plaintiff, and for 
failing to continue to defend Plaintiff throughout the appeal process. Plaintiff has failed to raise 
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a genuine issue of material fact that Defendant has breached any term of the contract. Without a 
breach of the express terms of a contract, the Court will necessarily conclude there was no 
breach of the implied covenant. Peachtree Settlement Funding, 273 B.R. 839,878 (Bankr. 
Plaintiff also argues that the tendering of policy limits may relieve Defendant from any 
further liability to defend or indemnify as against third parties, but the payment cannot relieve 
Stewart Title fiom the legal consequences of its own breach of the title policy. This argument by 
Plaintiff amounts to a negligence argument not pled as a cause of action in his Complaint. An 
insured must bring a tort action for damages incurred from the breach of a contract term by the 
insurance company if the damages sustained are not fully compensable within policy limits. 
McKinley v. Guaranty Nat 'l. Ins. Co., 144 Idaho 247, 159 P.3d 884 (2007). 
Defendant's motion for summary judgment on the issue of bad faith is granted. 
C. Estoppel: 
Neither of the theories of Equitable Estoppel nor Quasi-Estoppel, argued by Plaintiff at 
oral argument, but not briefed or pled by Plaintiff, can be established by Plaintiff. 
1. Equitable Estoppel: 
The elements of Equitable Estoppel are as follows: 
(1) a false representation or concealment of a material fact with actual or constructive 
knowledge of the truth, 
(2) the party asserting estoppel did not know or could not discover the truth, 
(3) the false representation or concealment was made with the intent that it be relied 
upon, and 
(4) the person to whom the representation was made or from whom the facts were 
concealed, relied and acted upon the representation or concealment to his [or her] 
prejudice. 
Knudsen v. Agee, 128 Idaho 776,779,918 P.2d 1221, 1224 (1996). 
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Plaintiff has put forward evidence by which a jury could find that Defendant concealed a 
material fact fiom Plaintiff (namely, lack of access to Plaintiffs property), and there may be a 
question of fact as to whether Plaintiff knew or could have known this fact. However, Plaintiff 
has presented no evidence by which a jury could find that Defendant concealed this fact with the 
intent that it be relied upon, rather, the undisputed evidence is that Defendant took measures such 
that Plaintiff would discontinue the use of improper access by: (1) negotiating with Akers to get 
that access, and (2) by buying property from Baker in an attempt to cure the access problem. 
2. Quasi-Estoppel: 
The doctine applies when: 
(1) the offending party took a different position than his or her original position 
and 
(2) either 
(a) the offending party gained an advantage or caused a disadvantage to 
the other party; 
(b) the other party was induced to change positions; or 
(c) it would be unconscionable to permit the offending party to maintain 
an inconsistent position from one he or she has already derived a 
benefit or acquiesced in. 
Atwood v. Smith, 143 Idaho 110,138 P.3d 3 10 (2006). 
Unconscionability must be shown in addition to the change of position; a change in 
position does not by itself establish unconscionability. In re Estate ofEIIiott, 141 Idaho 177, 
Plaintiff can establish a genuine material issue that Defendant took a different position 
fiom its original action (i.e., defending first and later indemnifying), but there is no evidence to 
establish that this was an unconscionable change in position given that those options were 
expressly provided for in the insurance contract. 
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D. Fraud: 
Plaintiff alleges that Defendant committed fraud when it represented to Mortensen and 
White that it would see them through the entire legal action including a Supreme Court appeal if 
necessary. A cause of action for fraud is subject to a three year statute of limitations that begins 
to run when the plaintiff has actual or constructive knowledge of the facts constituting fraud. 
McCorkle v. Northwestern MutualLijie Ins., Co., 141 Idaho 550, 554-555, 112 P.3d 838 (Ct.App. 
2005); I.C. 5 5-218(4). The last communication between the parties occurred on May 19,2004. 
In that letter, Defendant informed Plaintiff that Stewart Title was not going to defend him 
through the appeal and enclosed a check for the policy limit. Therefore, Plaintiff had actual or 
constructive knowledge on May 19,2004 of Defendant's change in position, but did not file the 
Complaint in this action until July 2,2007. The statute of limitations has run on this claim. 
Defendant's motion for summary judgment on the issue of fraud is granted. 
E. Infliction of Emotional Distress: 
The statute of limitations for emotional distress claims is two years. I.C. 5 5-219. The 
statute of limitations has run on this claim for the same reasons discussed above. Plaintiff argues 
that these tort claims are not barred by the statute of limitations because they are continuing torts. 
Plaintiff argues that the torts of fkaud and emotional distress continue until such time as 
Defendant either recommences its efforts to fix the right of access, or until the underyling Akers' 
suit reaches its final decision. 
Plaintiffs argument that these two torts constitute continuous tortuous conduct that tolls 
the statute of limitations is unfounded and does not square with the definition of continuing torts 
provided in Cobbley v. City of Challis, 138 Idaho 154, 59 P.3d 959 (2002) or Glaze v. 
Deffenbaugh, 144 Idaho 829, 172 P.3d 1104 (2007). A continuing tort is comprised of a series 
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of ongoing, discreet events or conduct that result in damages allegedly arising from each 
incident. It is a tort inflicted over a period of time and involves repeated unlawful conduct, not 
the continued ill effects from an original violation. Cobbley, 138 Idaho at 157-159. In the 
instant case, Plaintiff alleges damages from the ill effects suffered from Defendant's sole act of 
opting to terminate defending Plaintiff. 
Defendant's motion for summary judgment is also granted as to the issue of infliction of 
emotional distress. 
F. Punitive Damages: 
Defendant's motion for summary judgment on the issue of punitive damages is granted as 
none of the above causes of action have survived. 
IV 
CONCLUSION 
Based on the foregoing discussion, it is hereby ORDERED that the Motion for Summary 
Judgment brought by Defendant is granted. Counsel for the Defendant shall submit a proposed 
judgment consistent with the holdings as stated herein. 
Dated this 27 day of March, 2008. 
DISTRICT JUDGE 
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